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& Company, Inc. 

Property Location 

At the southwest corner of 
the 10th Avenue South and 
57th Street South intersec-
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Requested Action 

Minor Subdivision creat-
ing 5 lots total  
 
Conditional Use Permit 
allowing development of a 
large format retail store  
 

Neighborhood Council 

Neighborhood Council #5 

Recommendation 

Approval of the request 
with Conditions 

Project Planner 

Galen Amy 

Agenda Report —City  of  Great  Fal ls  

P L A N N I N G  A D V I S O RY  B OA R D  
Z O N I N G  C O M M I S S I O N  

Summary 

The applicant is proposing development 
of a vacant tract of land, currently used 
for dryland crop production, located on 
the east side of Great Falls abutting 10th 
Avenue South.  

The development will consist of a minor 
subdivision creating a ±20 acre lot (the 
remainder of the parent lot) for a large 
format retail anchor store and fuel sta-
tion and 4 outlots, ±1-1.5 acres each, 
along the periphery of the subject prop-
erty for future businesses. 

 

 Legal description: Lot 1, Block 1, 
East Great Falls Retail Center Addi-
tion, NW¼ of Section 15, T20N, 
R4E, P.M., Cascade County, Mon-
tana  

 Area of subject Lots: ±26.224 acres 

Agency Comment 

Representatives from the City’s Public 
Works, Park & Recreation and Fire De-
partment have been involved in the re-
view process for this application. All 
comments made by the above parties 
have been addressed by the client or in 
the conditions of approval proposed in 
this report. 
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View along the 10th Avenue South frontage. 

View north across 10th Avenue South at the current intersection 
with 57th Street South. This intersection will become signaled and 
57th Street South will be extended south as part of the project. 

View southwest across the subject property towards the KOA 
located beyond the trees. 

View east along the north property line of the subject property as 
one heads out of Great Falls. 

Existing Conditions 

Existing Use:  Vacant undeveloped, used for dryland farming. 

Existing Zoning:  The property is zoned C-2 General commercial. 

Adjacent Land Use: To the northeast is Malmstrom Air Force Base, south and east is additional undeveloped 
agricultural land, and to the west is the C-2 General commercial corridor along 10th Avenue South.  

Property Background 

The subject property was annexed in 2007. At that time, Wal-Mart was proposing development of the site, how-
ever that project did not come to fruition. The site has remained vacant and the agricultural use continues.  

For additional information on the East Great Falls Retail Center Addition, please refer to the City website or con-
tact the Planning and Community Development Department staff. 
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E X H I B I T  A  -  Z O N I N G  M A P  
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E X H I B I T  B  -  A E R I A L  M A P  
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Subdivision Request 

The applicant is requesting a minor subdivision of the subject property, which comprises ±26.224 acres. The sub-
division would create 5 lots total, including one ±20 acre lot (the remainder of the parent lot) and 4 outparcels, ±1
-1.5 acres each, along the periphery of the subject property. The remainder of the parent lot will be the location of 
a large format retail anchor store and a 16 pump fuel station, with the outparcels available for commercial develop-
ment in the future. This new development will become a large part of the entrance to the City from the east, and 
the applicant has provided a site plan that respects this reality. The applicant has provided a draft amended plat for 
the subdivision (see Exhibit I).  

Infrastructure 

Streets & Traffic Analysis 

The Montana Department of Transportation (MDT) has permitting authority over accesses to properties from 
10th Avenue South. Because this development would require new driveways and approaches, MDT’s System Im-
pact process is being followed to assess impacts upon the transportation system. A Traffic Impact Study was pre-
pared and is the basis for recommended improvements. According to the Study, the development is anticipated to 
generate approximately 7,500 new daily weekday trips, with a peak-hour generation of 718 new trips during the 
evening peak. 

To accommodate the traffic generated by the proposed development and allow for safe ingress and egress, the de-
velopment will design approaches and make improvements to 10th Avenue South to the satisfaction of MDT be-
fore any approach permits will be issued.  The approaches to 10th Avenue South will be: 

 An eastbound right-in, right-out access on the west end of the property. No westbound movements will be 
accommodated. 

 A full movement access immediately across from 54th Street, with westbound median turn-lane improve-
ments. 

 A full movement signalized intersection at 57th Street, connecting to a new street segment on the south. 

Boulevard style sidewalks will be installed across the subject property frontage, with a pedestrian crossing on the 
west leg of the 10th/57th intersection. Pedestrian features (ramps, landings, etc) with PROWAG/ADA compliant 
hardware on all four corners must be provided.  In addition to improvements along 10th Avenue South and the 
signal, the development will comply with the following: 

1. Construct a new 4-lane roadway (with turn lanes) segment from 10th Avenue South to the south property 
line along the east side of the property. This will be a new segment of 57th Street South, built to City stan-
dards with a boulevard style sidewalk, a turnout for transit buses, and center landscaped medians. Two ac-
cesses from 57th Street South will be constructed, as shown in the plans you are being asked to approve. No 
other accesses from 57th Street South will be allowed. 

2. Because no individual accesses will be constructed to the newly created lots, the development will have inter-
nal, shared access among the lots, including shared parking and sidewalk and pedestrian movements. 

3. For bicycle and pedestrian movements, a pedestrian walkway will be constructed along the western property 
line. Bike racks will also be provided near each building. 

4. A 60-foot right-of-way that will accommodate the future extension of 13th Avenue South will be dedicated 
along the southern boundary of the site, but will not be required to be constructed by the developer. The 
developer will install native seeding and maintain the right-of-way until such time as roadway construction 
occurs. 

All improvements must be built to approved plans, and be in general conformance with the site plans attached as 
Exhibit I. 
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All improvements to 10th Avenue South must be constructed and accepted by MDT before any Certificates of 
Occupancy will be issued for any structure on any of the lots within the subdivision. 

All improvements to 57th Street South must be constructed and accepted by the City of Great Falls before any 
Certificates of Occupancy are issued for any structure on any of the lots within the subdivision. 

Utilities 

The applicant shall extend a 12-inch water main from 49th Street South along the south side of 10th Avenue South 
to the intersection with 57th Street South; thence south along 57th Street South to the southern boundary of the 
subject property. The applicant shall also extend a 12-inch water main south from the 54th Street South/9th Ave-
nue South intersection to connect with the new main on the south side of 10th Avenue South. 

The City hired KLJ Engineering to complete the Southeast Great Falls Wastewater Master Plan, which outlines the 
location of a new lift station to serve that area of the City and is the impetus for requiring the developer to extend 
the sewer main west instead of north, as originally prescribed by the 2007 Annexation Agreement. Thus, the appli-
cant and the City has negotiated the final layout of the sewer system serving the subject property as part of the Im-
provement Agreement (Exhibit J). These negotiations include, but are not limited to the following terms: 

 The applicant shall extend a 15-inch sanitary sewer main east from the western property line along the south 
side of 10th Avenue South to the intersection with 57th Street South; thence a 12-inch sewer main south along 
57th Street South to the southern boundary of the subject property. The City shall reimburse the cost of upsiz-
ing from an 8-inch to the 12-inch and 15-inch sewer mains. 

 The applicant shall also contribute $347,847.00 to the offsite cost of the western sewer connection, which is 
equal to the amount of what it would have cost to connect north as originally directed by the 2007 Annexation 
Agreement. 

 The applicant shall extend the water and sewer mains in a 30-foot wide utility easement that they will dedicate 
along the north property line, along the south side of 10th Avenue South. 

Stormwater  

As the shopping center will have impervious surfaces much greater than 15,000 square feet, the developer is re-
quired to provide a storm water management plan in compliance with the City of Great Falls Storm Drainage De-
sign Manual and other City standards. The plan will be reviewed and approved by the Public Works Department 
prior to the issuance of building permits for the development. The site plan shows the agreed upon location of the 
storm water detention area; however, the final design and size of the detention pond must be reviewed and ap-
proved by the Public Works Department.  
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F I N D I N G S  O F  F AC T — M I N O R  S U B D I V I S I O N  
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Finding of Fact - Prepared in Response to 76-3-608(3) MCA (2013) 

PRIMARY REVIEW CRITERIA 

Effect on Agriculture: The subject property is currently being used for agricultural purposes in the interim be-
tween the property's annexation and development. This property was annexed into the City and zoned C-2 Gen-
eral commercial with the intent of being developed as such. The minor subdivision is a catalyst to that end. More-
over, the proposed minor subdivision will not interfere with any agricultural irrigation system as it is non-irrigated 
land, nor will it create any interference with agricultural operations in the vicinity. 

Effect on Local Services: When development occurs on the newly created lots within the subdivision, it will con-
nect to City water and sewer mains.  As stated previously in this staff report, the applicant is required to extend the 
water and sewer mains along 10th Avenue South and 57th Street South. The applicant shall also construct private 
water and sewer service lines to the remainder of the parent lot and pay standard City fees for those services, with 
the future developers of the outlots responsible for separate service mains at time of development. 

The lots within the minor subdivision will receive law enforcement and fire protection service from the City of 
Great Falls.  Fire Station No. 3 is located ±2.3 miles to the northwest of the subject property, at the northwest cor-
ner of Central Avenue and 34th Street North. The developer will also be responsible for construction of the south-
ern extension of 57th Street South and will make improvements to 10th Avenue South including installation of a 
traffic signal at the intersection of 10th Avenue South and 57th Street South, as well as turn lane improvements at 
the 54th Street South entrance to the site. Ultimately, 10th Avenue South is under Montana Department of Trans-
portation’s jurisdiction and any improvements will be decided by them. 

Effect on the Natural Environment: The subdivision is not expected to adversely affect soils or the water qual-
ity or quantity of surface or ground waters. It is expected that the lion’s share of any excess surface runoff will flow 
into Public Works reviewed and approved storm drainage improvements made by the applicant at the time of con-
struction. 

Effect on Wildlife and Wildlife Habitat: The subdivision is located along the southern and eastern edge of the 
City with existing development to the north and west. The subdivision is not in an area of significant wildlife habi-
tat beyond occasional grazing deer or migrating fowl, and will not result in closure of public access to hunting or 
fishing areas, nor to public lands. 

Effect on Public Health and Safety: Based on available information, the subdivision is not subject to abnormal 
potential natural hazards such as flooding, wildfire, avalanches or rockslides.  

REQUIREMENTS OF MONTANA SUBDIVISION AND PLATTING ACT, UNIFORM STAN-
DARDS FOR MONUMENTATION, AND LOCAL SUBDIVISION REGULATIONS 

The subdivision meets the requirements of the Montana Subdivision and Platting Act and the surveying require-
ments specified in the Uniform Standards for Monumentation, and conforms to the design standards specified in 
the local subdivision regulations. The local government has complied with the subdivision review and approval 
procedures set forth in the local subdivision regulations. 

EASEMENT FOR UTILITIES 

A new easement will be necessary to accommodate extension of the public water and sewer main, and the owner 
shall provide necessary utility easements to accommodate any private utilities to serve the lots in the minor subdi-
vision.  

LEGAL AND PHYSICAL ACCESS 

10th Avenue South is public right-of-way maintained by the Montana Department of Transportation. Legal and 
physical access to the proposed development will be off of 10th Avenue South and a newly constructed southern 
extension of 57th Street South. The developer will establish shared access between the lots and a mutual access 
agreement will be entered into by the owner(s) of the remainder of the parent lot and outlots for full access to and 
egress from the subject site. 



Page 9  

Conditional Use Permit Zoning Analysis 

The subject property is located in the C-2 General commercial zoning district. The applicant is proposing a general 
merchandise anchor store as one building that is 189,543 square feet, with an attached auto center. This use is clas-
sified as a “large format retail store”, which is subject to the following special standards: 

17.20.5.040 - Large format retail stores.  

A. Legislative findings. The City Commission makes the following findings: 

1. Abandoned buildings are a blighting influence on the community and large vacant stores are especially detrimental. 

2. Large retail buildings may be inconsistent with the existing community character and the immediate area. 

3. A diverse retail economy is desirable in that it provides consumer choice and fosters competition. 

B. Purpose. The provisions of this section are intended to accomplish the following purposes: 

1. Ensure that large retail projects are consistent with the community character and the surrounding area. 

2. Ensure that large retail stores contribute to a diverse and sound economic base. 

3. Prevent urban blight due to vacant retail stores. 

C. Applicability. This section applies to (1) a single building in excess of sixty thousand (60,000) square feet that houses one (1) 
tenant and (2) a single building in excess of sixty thousand (60,000) square feet that houses multiple tenants and where the pri-
mary retail occupant occupies seventy (70) percent or more of the floor area. When an existing store expands its floor area and 
exceeds that threshold, the provisions of this section apply. 

D. Conditional use. Large format retail stores shall be subject to the conditional use process. 

E. Development agreement. Prior to issuance of a building permit, the property owner shall enter into a developer's agreement 
with the City, to run with the land, that includes the following: 

1. A provision that prevents the property owner from prohibiting or otherwise limiting, through contract or other legal device, 
the reuse of the building for retail or other legitimate purposes. 

2. A provision requiring long-term maintenance of the development if the building is vacated. 

3. A provision requiring the preparation of an adaptive reuse plan or a demolition plan acceptable to the City. 

4. Other provisions deemed necessary by the City to address the particular circumstances related to the project. 

F. Vacation of existing buildings. When a large format store is proposed as a replacement for a business already located in the 
City, the property owner shall not prohibit or otherwise limit, through contract or other legal device, the reuse of its former build-
ing. 

G. Special landscaping. Large format retail stores must comply with all applicable landscaping requirements in Chapter 44 Land-
scaping. However, the minimum square footage of interior landscaping, inclusive of landscaping in vehicular use areas and foun-
dation planting areas, shall be twenty (20) percent of the gross property area to be developed. 

The applicant and the City have drafted an Improvement Agreement which includes the Development Agreement 
requirements of the above Section 14.20.5.040(E), as well other terms and conditions related to development of 
this site. This agreement is attached as Exhibit J. Additionally, the proposed project first received Design Review 
Board (DRB) approval on April 28, 2014. The applicant then made changes to the site plan relating to the size and 
location of the fuel station and went back to the DRB on October 27, 2014; again receiving approval. This new 
development will become a large part of the entrance to the City from the east, and the applicant provided project 
design that respects this reality.  

The DRB approved site plan and related design documents show the development is in conformance with the 
relevant requirements of Title 17 - Land Development Code of the Official Code of the City of Great Falls 
(OCCGF), including but not limited to zoning, setbacks, building height and lot coverage.  The site plan includes 
the conceptual parking layout showing 762 parking spaces, 25 of which will be ADA accessible. This equals 4 
parking stalls per 1,000 square feet of building area, which meets the code requirements. Please see Exhibits E 
through J for more site plan information.  

The applicant has provided an outdoor lighting plan which appears to meet the intent of the Land Development 
Code. Site lighting proposed consists of LED fixtures, and the applicant applied for a Design Waiver to increase 
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the height of poll-mounted luminaries from 30 feet to 38 feet (35-foot pole with a 3-foot concrete base) and this 
has been approved. This design reduces the number of poles required in the interior of the site, as well as provides 
a more uniform light distribution. Poles along the perimeter of the site will remain at 30 feet, lessening the amount 
of light trespass onto adjacent properties. Per the requirements of Chapter 40, Title 17 - Land Development 
Code , full cutoff luminaries will be used for all site lighting, including parking lot fixtures. 

The outparcels will be developed in the future as permitted in the C-2 district to conform to the requirements out-
lined in the Land Development Code and Development Standards. In addition, the Improvement Agreement it is 
requires the applicant maintain the outlots until they are conveyed. 

Neighborhood Council Input 

Per Montana Code Annotated and the OCCGF Section 17.16.4.010 Table 16-2, minor subdivisions do not require 
public notice notification; however the Conditional Use Permit does. Patty Cadwell, Neighborhood Council Coor-
dinator, provided information regarding the proposed project, via email, to Neighborhood Council #4 and 
Neighborhood Council #5 and a joint Council meeting was held on April 28, 2014. There were numerous ques-
tions about the project. Information was provided by the applicant’s representative, and ultimately the Councils 
voted to support the Conditional Use Permit. The joint Council meeting minutes are attached as Exhibit D. 
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F I N D I N G S  O F  F AC T  -  C O N D I T I O N A L  U S E  P E R M I T  
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Conditional Use Permit Findings 

The procedure for processing a Conditional Use Permit is to conduct a public hearing before the Zoning Commis-
sion, which makes a recommendation to the City Commission. A second public hearing and a final decision re-
garding the Conditional Use Permit application are the purview of the City Commission. The City Commission 
may, through a written agreement with the applicant, establish such conditions and restrictions upon the construc-
tion, maintenance and operation of the conditional use as is deemed necessary for the protection of the public in-
terest and to secure compliance with standards and requirements.  

Title 17 - Land Development Code of the Official Code of the City of Great Falls (OCCGF) Section 17.16.36.040 
lists seven criteria to be applied to a request for a conditional use for evaluation purposes, including: 

The conditional use is consistent with City’s Growth Policy and applicable neighborhood plans, if any. 

No neighborhood plans have been adopted for this area that address large format retail stores. The proposed large 
format retail store is consistent with the overall intent and purpose of the 2013 City Growth Policy Update. This 
project supports the Economic and Physical portions of the Growth Policy, specifically the goals and principles to: 
1) encourage the development of underutilized or vacant lands; and 2) ensure that new development meets City 
standards while paying a fair share of costs. Additional supportive Policies that this project is consistent with in-
clude: 

Economic  

Eco3.4.2 Promote a “business friendly” attitude and support the use of an ombudsman role in all facets of business development.  

Eco3.7.12 Exercise fiscal prudence and responsibility in the establishment of City commitments, use of resources, and expenditure of 
funds. 

Physical - Land Use 

Phy4.1.3 Create a balanced land use pattern that provides for a diversity of uses that will accommodate existing and future develop-
ment in the City. 

Physical - Efficient Infrastructure 

Phy4.3.4 Ensure that new development does not increase the cost or adversely impact existing service levels or service delivery. 

Physical - Growth Policy 

Phy4.7.4 Do not permit the development of land unless all necessary facilities are in place to serve the new development, or a devel-
opment agreement is in place to ensure that those facilities will be provided when needed.  

Phy4.7.6 Encourage new development in areas contiguous to existing development in the City, where capacity exists or can be 
planned for. This type of growth is preferred in order to avoid the long-term cost to taxpayers of providing costly services 
in an inefficient way.  

The Growth Policy identifies that Great Falls embodies balanced, compatible growth, while at the same time iden-
tifies that 4,465 commercial lots, totaling 1,239 acres, are vacant. This equates to approximately 12% of the City's 
total existing land use. Thus the Growth Policy strongly encourages development of these properties. 

That the establishment, maintenance or operation of the conditional use will not be detrimental to, or 
endanger the health, safety, morals, comfort or general welfare. 

The proposed retail shopping center is located on a private lot that will be owned and maintained by the applicant 
and, as previously stated, the Neighborhood Council is in support of this development. It is not anticipated that 
the retail store will generate off-site nuisances, such as litter. Moreover, the special standard requirements of Sec-
tion 17.20.5.040 of the OCCGF require a Development Agreement with certain provisions, including if the build-
ing is vacated and providing for an adaptive reuse plan. The Improvement Agreement that the City and the appli-
cant are currently negotiating will be executed prior to any improvements are made in order to protect the general 
welfare of City residents.  

The conditional use permit will allow for a retail shopping center to be created on the easternmost edge of the 
City, providing convenient retail choices to neighborhoods in the immediate vicinity. This development will be-
come a prominent entrance to the City, and as it is the beginning of the commercial corridor therein, it will be a 
complementary addition.  The large format retail shopping center Conditional Use Permit aligns with the C-2 Gen-
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eral commercial zoning district permitted uses and will not diminish nor impair property values within the area. As 
previously mentioned, the proposed use meets the required setbacks of the OCCGF and will include installation of 
landscaping at the intersection of 10th Avenue South and 57th Street South, around the fuel station, along the 
south of the property, behind the anchor store, and along the west property line with the addition of a bike trail, all 
in order to minimize its visual impact from surrounding properties and roads. 

The conditional use will not impede the normal and orderly development and improvement of the sur-
rounding property for uses permitted in the district. 

The subject property has been within the City limits since 2007, yet due to the high costs related to extending in-
frastructure to serve this site, there has not been a normal and orderly development of the site and surrounding 
properties. As a result of the proposed large format retail store undertaking its proportional share of the infrastruc-
ture extensions necessary to serve the subject property, it is reasonable to believe that a new surge of development 
and improvement of the surrounding properties could occur shortly thereafter.  

There are four properties along the south side of 10th Avenue South which are immediately to the west of the sub-
ject property that are still located in the County. Extending infrastructure immediately in front of the properties 
may incentivize the owners to annex and develop. In addition, inquires about development have been made for the 
property located immediately east across the 57th Street South right-of-way.  

Adequate utilities, access roads, drainage and/or necessary facilities have been or are being provided. 

In order for development to occur on the subject property,  infrastructure including water, sewer, utilities, a road-
way, and stormwater piping need to be installed/extended. The terms of these elements of the proposed project 
are in the process of being decided on by the City Public Works Department and the applicant and will be re-
flected in the Improvement Agreement. Ultimately, it is possible for the necessary services and infrastructure to be 
in place in order for the project to happen. 

Adequate measures have been or will be taken to provide ingress and egress so designed as to minimize 
traffic congestion in the public streets. 

The subject property abuts 10th Avenue South to the north with the 57th Street South right-of-way on the east. 
Multiple accesses to the site have been created in order to eliminate single-point access congestion and reduce con-
gestion at full access intersections. The Improvement Agreement prohibits the outlots from directly accessing 10th 
Avenue South and 57th Street South. The Easements, Covenants, Conditions, and Restrictions (ECCRs)  that are 
recorded upon the property will address shared access and parking between the remainder of the parent lot  (Lot 1
-E) and the outlots (Lots 1-A, 1-B, 1-C, and 1-D). As previously mentioned, the MDT reviewed Traffic Impact 
Study is the basis for recommended improvements. 

The conditional use shall, in all other respects, conform to the applicable regulations of the district in 
which it is located, except as such regulations may, in each instance, be modified by the City Commis-
sion. 

The proposed large format retail store, with conditional use approval, conforms to the applicable regulations of the 
C-2 zoning district and all of the Special Standards set forth in Section 17.20.5.040 of the OCCGF. As a condition 
of approval, the applicant shall enter into an Improvement Agreement with the City and the outlots will be devel-
oped in conformance with C-2 development standards and the terms of the Improvement Agreement. The appli-
cant acknowledges and understands that approval of a Conditional Use Permit shall expire one (1) year after the 
date of issuance unless substantial work has commenced under the permit and continues in good faith to comple-
tion. City Commission, as part of the approval process, has the right to modify regulations through the Condi-
tional Use Permit process. 
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Staff  Recommendation 

The Planning Advisory Board has the responsibility to review and make recommendations on subdivisions. The 
City Zoning Commission has the responsibility to review and make recommendations on Conditional Use Permits. 
As such, each of the two recommendations are to be considered and acted upon separately by each advisory body:   

 

Recommendation I:   

 The Planning Advisory Board recommends the City Commission approve the Amended Plat of Lot 1, Block 1, 
East Great Falls Retail Center Addition, situated in the NW ¼ of Section 15, Township 20 North, Range 4 
East, P.M., City of Great Falls, Cascade County, Montana, the Findings of Fact and Conditions of Approval 
located in the staff report, and the accompanying preliminary plans.  

Conditions of  Approval 

1. The Amended Plat shall incorporate correction of any errors or omissions noted by staff, including provision 
of a notification clause to purchasers regarding soil conditions. 

2. The proposed project shall be developed consistent with the conditions in this report, and all codes and ordi-
nances of the City of Great Falls, the State of Montana, and all other applicable regulatory agencies.  

3. The Easements, Covenants, Conditions, and Restrictions (ECCRs)  that are recorded against the property 
shall address cross access and parking between the remainder of the parent lot  (Lot 1-E) and the outlots 
(Lots 1-A, 1-B, 1-C, and 1-D) in compliance with the OCCGF.  

 

Recommendation II:   

 The Zoning Commission recommends the City Commission approve the large format retail store Conditional 
Use Permit application for Lot 1-E, Block 1, East Great Falls Retail Center Addition, situated in the NW ¼ of 
Section 15, Township 20 North, Range 4 East, P.M., City of Great Falls, Cascade County, Montana, the Find-
ings of Fact and Conditions of Approval located in the staff report, and the accompanying preliminary plans.  

Conditions of  Approval 

1. The final engineering drawings, specifications and cost estimates for public improvements for the large for-
mat retail store shall be submitted to the City Public Works Department for review and approval. 

2. The proposed project shall be developed consistent with the conditions in this report, and all codes and ordi-
nances of the City of Great Falls, the State of Montana, and all other applicable regulatory agencies.  

3. The proposed project shall be developed in accord with the preliminary plans on record. 

4. An Improvement Agreement shall be entered into containing terms and conditions for the proposed devel-
opment including, but not limited to the requirements set forth by Section 17.20.5.040(E) of the OCCGF: 

1. A provision that prevents the property owner from prohibiting or otherwise limiting, through contract or other 
legal device, the reuse of the building for retail or other legitimate purposes. 

2. A provision requiring long-term maintenance of the development if the building is vacated. 

3. A provision requiring the preparation of an adaptive reuse plan or a demolition plan acceptable to the City. 

4. Other provisions deemed necessary by the City to address the particular circumstances related to the project. 

 
 

Next Steps 

1. The Planning Advisory Board/Zoning Commission recommendation will be presented to City Commission.  

2. City Commission will approve or deny the Amended Plat and Conditional Use Permit. 

3. If approved, the applicant will submit any required documents for review and then file the required docu-
ments with the Cascade County Clerk and Recorder’s Office. 
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Exhibits 

A - Zoning Map (p. 3) 

B - Aerial Map (p.4) 

C - Application (p. 16) 

D  - Neighborhood Council Minutes (p. 17-18) 

E - Conceptual Landscaping (p. 19) 

F - Anchor Store Building Elevations (p. 20) 

G - Fuel Station Elevations (p. 21) 

H - Proposed Monument Signage (p. 22) 

I - Proposed Retail Plan Set (starts on p. 23)   

J - Draft Improvement Agreement (starts on p. 37) 

 

 

Cc: Jim Rearden, Public Works Director 

 Dave Dobbs, City Engineer 

 Patty Cadwell, Neighborhood Council Coordinator 

 Zell O. Cantrell, Galloway & Company, Inc., zellcantrell@gallowayus.com 

 Ian S. Morrison, McCullough Hill Leary, PS, IMorrison@mhseattle.com 

 Dana Huestis, Kyso Corporation, kysocorp@gmail.com 

 Loren D. Smith, Kyso Corporation, 1500 51st Street South, Great Falls, MT 59405 
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E X H I B I T  C  -  A P P L I C AT I O N  
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E X H I B I T  D  -  N E I G H B O R H O O D  C O U N C I L  M I N U T E S  
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E X H I B I T  D  -  N E I G H B O R H O O D  C O U N C I L  M I N U T E S  C O N T .  
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E X H I B I T  I  -  P R O P O S E D  R E T A I L  P L A N  S E T  



SITE

PROPOSED RETAIL



















LUMINAIRE SCHEDULE

SYMBOL QTY LABEL ARRANGEMENT DESCRIPTION WATTS LUMENS

18 CANOPY SINGLE CRU-SC-LED-LW-CW-UE 76 8438

2 D1E5_28 BACK-BACK 2-EASB5E5N5509BBLCKD2F 25ft pole on 3ft base 290 25400

3 D1H5_38 BACK-BACK 2-EASB5H5N5509BBLCKD2F 35ft pole on 3ft base 498 42800

13 D1J5_38 BACK-BACK 2-EASB5J5N5509BBLCKD2F 35ft pole on 3ft base 602 52000

10 SB3_28 SINGLE 1-EASA5B3F5579BBLCKD2F 25ft pole on 3ft base 86 7900

5 SD3_28 SINGLE 1-EASB5D3F5509BBLCKD2F 25ft pole on 3ft base 126 11900

6 SJ5_28 SINGLE 1-EASB5J5N5509BBLCKD2F 25ft pole on 3ft base 301 26000

6 D1K5_38 BACK-BACK 2-EASB5K5N7509BBLCKD2F 35ft pole on 3ft base 824 64000

2 T1H5_38 3 @ 90 DEGREE 3-EASB5H5N5509BBLCKD2F 35ft pole on 3ft base 747 64200

CALCULATION SUMMARY
LABEL AVG MAX MIN AVG/MIN

SERVICE STATION CANOPY 16.74 20.0 12.3 1.36

DSD, BALE AND PALLET 0.84 1.6 0.4 2.10
ENTRY 1.62 3.4 0.4 4.05

FRONT AISLE ZONE 2.69 3.4 2.1 1.28

FUEL CENTER 3.85 15.1 0.5 7.70

LIGHT TRESPASS @ PROPERTY-EAST 0.08 0.4 0.0 N.A.
LIGHT TRESPASS @ PROPERTY-NORTH 0.08 0.9 0.0 N.A.
LIGHT TRESPASS @ PROPERTY-SOUTH 0.00 0.0 0.0 N.A.
LIGHT TRESPASS @ PROPERTY-WEST 0.17 0.6 0.0 N.A.

LIMITED PARKING ZONE-EAST 0.97 1.5 0.6 1.62
LIMITED PARKING ZONE-WEST 1.59 3.2 0.7 2.27

PARKING LOT ZONE 2.49 3.9 0.8 3.11

OUTER DRIVE-EAST 0.73 2.0 0.0 N.A.
OUTER DRIVE-WEST 1.03 2.4 0.2 5.15
PHARMACY DRIVE 1.21 1.8 0.4 3.03







.
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E X H I B I T  J  -  D R A F T  I M P ROV E M E N T  A G R E E M E N T  



 

IMPROVEMENT AGREEMENT  

AND LARGE FORMAT RETAIL STORE AGREEMENT 

FOR THE  

EAST GREAT FALLS RETAIL CENTER  

 

This IMPROVEMENT AGREEMENT (the “Agreement”) is made and entered into this 

___ day of March, 2015, by and between the City of Great Falls, a Montana municipal 

corporation (the “City”), and ______, a Delaware statutory trust (the “Owner”) of Lot 1, Block 1 

of the East Great Falls Retail Center Addition (the “Development”).  The date written above 

shall be the date of the parties’ mutual execution on this Agreement. 

RECITALS 

 WHEREAS, execution of this Agreement is authorized by 17.68.040, et seq. of the 

Official Code of the City of Great Falls (the “OCCGF”);  

WHEREAS, the provisions for a large format retail store agreement and potential for an 

adaptive reuse plan that is incorporated herein are required by 17.20.5.040 of the OCCGF; 

WHEREAS, the parties desire to build upon and implement the Annexation Agreement, 

executed on September 6, 2005 and recorded on July 30, 2007 (Cascade County Recorder No. 

R0154795) and attached as Exhibit A, which requires that certain improvements be made as a 

condition of annexation; 

WHEREAS, the parties desire to set forth in detail when and in accord with what plans 

and standards the Owner shall construct or install the required improvements in the 

Development; identify those required improvements by incorporating the approved plans for the 

Development into this Agreement; establish how the Owner will guarantee that the promised 

improvements are made in a timely manner; provide for the inspection and warranty of the 

required improvements before they are accepted by the City; establish how necessary changes in 

the plans upon which this Agreement is based will be submitted for review and approval by the 

City; provide for the Development’s continuing participation in the maintenance of certain 

improvements via annual charges established by this agreement; and provide for the 

reimbursements to the Owner when adjoining properties that benefit from improvements made 

by the Owner are developed; 

WHEREAS, this Development occupies the area described by the Amended Plat of Lot 

1, Block 1, of the East Great Falls Retail Center Addition in the NW 1/4 of Section 15, Township 

20 North, Range 4 East, P.M.M. in the City of Great Falls, Cascade County, Montana (the 

“Property”) and legally described in Exhibit B, attached hereto and incorporated herein by 

reference; and 

WHEREAS, the Development was approved by the Great Falls City Commission on 

January __, 2015, including the lots shown on that amended plat and the adjoining rights-of-way 

within which improvements will be made. 

Now, therefore, the parties hereto agree as follows: 



 

 

AGREEMENT 

Section 1.  The Property.  The Property is legally described in Exhibit B.   

A.  Zoning.  The Property is zoned General Commercial (“C-2”) pursuant to the 

Zoning Map and Land Development Code.  

Section 2.  The Development.  The Development is for the use, subdivision and 

development of the Property as five lots (Lot 1-A, 1-B, 1-C, 1-D and 1-E) with a Large Format 

Retail Store and a fuel station with landscaping, fixtures and associated improvements on Lot 1-

E as established by the Design Review Board approvals made on April 28, 2014 and October 27, 

2014, Amended Plat titled ________ and approved by the City Commission on March __. 2015 

and a conditional use permit _________ approved by the City Commission on March __, 2015 

and attached hereto as Exhibit C, Exhibit D and Exhibit E, respectively, and incorporated by 

reference, as such approvals may be amended in the future (collectively, the “Approvals”).  

Section 3.  Definitions.  As used in this Agreement, the following terms, phrases and 

words shall have the meanings and be interpreted as set forth in 17.8.120 of the OCCGF, except: 

A. “Administrator” shall mean the City Manager or his or her designee. 

B. “Certificate of Occupancy” shall mean either a certificate issued after 

inspections by the City authorizing the Owner to use a specified building, or the 

final inspection if a formal certificate is not issued.  Certificate of Occupancy does 

not include a temporary certificate or authorization allowing limited occupancy of 

the building for purposes of stocking and preparation but not including occupancy 

by the general public. 

Section 4.  Development is a Private Undertaking.  It is agreed among the parties that the 

Development is a private development and that the City has no interest therein except as 

authorized in the exercise of its governmental function. 

Section 5.  Development Under this Agreement.  The Development will be developed 

under the jurisdiction of the City pursuant to the terms of this Agreement and the Approvals. The 

Approvals show two types of improvements that are required for this Development:   

A. Private on-site improvements, which are addressed in Section 8; and 

B. Public off-site improvements, which are addressed in Section 9. 

Section 6.  Outlots. The parties recognize that Development creates five lots, but that this 

Agreement applies primarily to the development of Lot 1-E.  Separate improvement agreements 

will be required before development is permitted on Lots 1-A, 1-B, 1-C, and 1-D (the “Outlots”).  

The Owner acknowledges and agrees that there will be no direct access from the adjoining public 

streets to the Outlots; circulation to the Outlots will be internal to the Property. The Owner 

acknowledges, until an Outlot is conveyed or the Owner applies for permits to develop an Outlot 

or a new improvement agreement is executed, the Owner shall have the following obligations for 

the Outlots:  



 

A. Dust Control. The Owner is responsible for dust control in accord with the 

dust control plan required by the Approvals.  

B. Stabilization. The Owner is responsible for vegetative stabilization shown 

on the Approvals and plans incorporated therein, and for continuing maintenance 

of vegetation, including mowing and reseeding as necessary.  

C. Litter Control. The Owner is responsible for the prompt removal of litter.  

“Prompt” as the term is used in this subsection shall mean weekly inspection of 

the Outlots and at such times removal of such litter and refuse that may 

accumulate. 

D. Construction Staging. The Outlots may be used for construction staging 

while Lot 1-E is being developed provided that dust is controlled as required by 

Section 6.A; and that all construction equipment, materials, and debris are 

removed; and the Outlots stabilized as required by Section 6.B, before a 

Certificate of Occupancy for the work on Lot 1-E is issued.  

E. Other Uses.  Each Outlot may be used for snow storage until a Certificate 

of Occupancy for the work on the respective Outlot has been issued. Except as 

where permitted as a temporary use approved by the City pursuant to the Land 

Development Code, the Outlots may not be used for any other type of storage or 

any other activities associated with the use of Lot 1-E.    

Section 7.  Vested Rights.  This Agreement and the Approvals by the City on which it is 

based create a vested right that protects the Development and the Owner from any changes in the 

OCCGF that may occur during development, including but not limited to the Growth Policy, 

Zoning Map, Land Development Code, the Stormwater Manual and the Southeast Great Falls 

Wastewater Master Plan. During the term of this Agreement, unless sooner terminated in 

accordance with the terms hereof, in developing the Property consistent with the Development 

described herein, the Owner is assured, and the City agrees, that the development rights, 

obligations, terms and conditions specified in this Agreement, are fully vested in the Owner and 

may not be changed or modified by the City, except as expressly consented by the Owner.  

Changes to the Development that are proposed after the City issues a Certificate of Occupancy 

for the Development must comply with the then current OCCGF, unless such changes are 

approved pursuant to Section 13 below. 

Section 8.  Required Private Improvements.  Private improvements shall be owned, 

installed, and maintained by the Owner. The private improvements that are required for 

compliance with the OCCGF and the conditions of approval imposed on this Development are 

shown on the Approvals that are incorporated into this Agreement by Section 5, above, and 

summarized in Table 1. All private improvements shown on the approved plans and in Table 1 

must be in place and inspected for compliance with the approved plans, the conditions of 

approval, and the OCCGF before a Certificate of Occupancy for the Development is issued. 

A.  Landscaping Conditional Certificate of Occupancy. The parties recognize that 

successful installation of landscaping for the Development is not possible in all 

seasons. The City may issue a Conditional Certificate of Occupancy (“CCO”) that 



 

permits installation of landscaping at an appropriate time within 12 months after 

the completion, inspection, and approval of the other required improvements 

necessary to obtain a Certificate of Approval for the Development. If the Owner 

requests a CCO, it shall provide the City with cash in escrow, a performance 

bond, an irrevocable letter of credit, or another form of security acceptable to the 

Administrator in an amount sufficient for the City to contract for and complete the 

landscaping if the Owner fails to do so within the time allowed by the CCO. 

 

Table 1 – Required Private Improvements Summary 

This table is a summary; the Approvals as set forth in Section 2 shall control. 

ON-SITE   Quantity Unit 

  Water       

    8" PVC C-900  3,500 LF 

    6" PVC C-900  200 LF 

    3" PVC C-900 75 LF 

    1-1/4" Type K Copper pipe 70 LF 

    Backflow Preventer 1 EACH 

    Water Meter 1 EACH 

    Fire Hydrant 8 EACH 

    8" Gate Valve with valve box 12 EACH 

    Tee 6 EACH 

    Bends/Elbows 8 EACH 

    Thrust Block 14 EACH 

            

  Sanitary Sewer     

    8" PVC SDR-35 939 LF 

    6" PVC SDR-35 400 LF 

    4" PVC SDR-35 59 LF 

    Manholes 4 EACH 

            

  Storm Sewer     

    8" PVC pipe 700 LF 

    10" PVC pipe 200 LF 

    12" PVC pipe 500 LF 

    15" RCP pipe 700 LF 

    18" RCP pipe 900 LF 

    24" RCP pipe 450 LF 

    30" RCP pipe 250 LF 

    48" RCP pipe 300 LF 

    Manholes & Inlets 25 EACH 

    Pond Inlet Structure 1 EACH 

    Pond Outlet Structure 1 EACH 

            

  Paving       

    Asphalt 46,283 SY 

    Concrete 1,500 SY 



 

    Curb & Gutter 9,500 LF 

            

  Landscaping     

    Island/Perimeter Landscaping 70,000 SF 

    Hydroseed 170,000 SF 

    Irrigation System 240,000 SF 

            

  Lighting     

    Parking Lot Lighting 45 EACH 

            

 

Section 9.  Required Public Improvements.  Public improvements shall be installed by 

the Owner or by the City at the Owner’s expense as provided for in Section 10, and owned and 

maintained by the City or another public agency, including but not limited to the Montana 

Department of Transportation as provided for in Section 12. The public improvements that are 

required for compliance with the OCCGF and the Approvals imposed on this Development are 

shown on the approved plans that are incorporated into this Agreement in Section 5, and 

summarized in Table 2.   Except as provided for in this subsection, all public improvements 

shown on the approved plans must be in place, inspected for compliance with the approved 

plans, the conditions of approval, and the OCCGF, and accepted for City or State maintenance 

before a Certificate of Occupancy for this Development is issued and securities required by 

Section 10 are released.   

Table 2 – Required Public Improvements Summary 

This table is a summary; the Approvals as set forth in Section 2 shall control. 

 OFFSITE Quantity Unit Unit Cost Total 

  57th Street         

    Asphalt 9,300 SY $32.00  $297,600.00  

    Curb & Gutter 4,150 LF $18.00  $74,700.00  

    12" Water Main 825 LF $64.00  $52,800.00  

    8" Sanitary Main 1,005 LF $46.00  $46,230.00  

    Manhole 5 EACH $4,000.00  $20,000.00  

    Sidewalk 1,100 SY $34.00  $37,400.00  

    Curb Inlet 4 EACH $3,500.00  $14,000.00  

    Manhole 4 EACH $3,500.00  $14,000.00  

    24" RCP pipe 900 LF $69.00  $62,100.00  

    36" RCP pipe 700 LF $92.00  $64,400.00  

    Landscaping 8,300 SF $2.25  $18,675.00  

    Irrigation 8,300 SF $1.25  $10,375.00  

    Striping 1 
Lump 
Sum $10,000.00  $10,000.00  

                

  10th Avenue         

    Asphalt 2,800 SY $32.00  $89,600.00  

    Curb & Gutter 900 LF $18.00  $16,200.00  

    12" Water Main 1,420 LF $64.00  $90,880.00  

    

12" Water Main (within easement along northern 

property boundary) 1,190 LF $64.00  $76,160.00  



 

    

8" Sanitary Main (within easement along 

northern property boundary) 1,205 LF $46.00  $55,430.00  

    Manhole 4 EACH $4,000.00  $16,000.00  

    Sidewalk 700 SY $34.00  $23,800.00  

    Curb Inlet 6 EACH $3,500.00  $21,000.00  

    24" RCP pipe 400 LF $69.00  $27,600.00  

    30" RCP pipe 800 LF $80.00  $64,000.00  

    36" RCP pipe 100 LF $92.00  $9,200.00  

    Manholes 3 EACH $3,500.00  $10,500.00  

                

  54th Street         

    Asphalt 450 SY $32.00  $14,400.00  

    12" Water Main Boring 100 LF $250.00  $25,000.00  

    12" Water Main 335 LF $64.00  $21,440.00  

                

  Traffic Improvements         

    Signal at 57th Street and 10th Avenue 1 
Lump 
Sum $300,000.00  $300,000.00  

    Turn Lane Modifications 3 EACH $20,000.00  $60,000.00  

 

Section 10.  Security for Public Improvements.  The Owner shall, upon the execution of 

this Agreement and before any permits for construction are approved, provide the City with cash 

in escrow, a performance bond, an irrevocable letter of credit, or another form of security 

acceptable to the Administrator in an amount equal to 130% of the costs of required public 

improvements shown in Table 2. This will allow the City to contract for and complete the 

required improvements if the Owner fails to do so. The security shall be returned or released 

upon acceptance of the required public improvements and issuance of a Certificate of Approval 

for the Development, except as follows: 

 

A. Warranty. A portion of the required security will be retained by the City 

during the warranty period for the required public improvements, as described in 

Section 17.  

 

Section 11.  Sanitary Sewer.   As provided in Exhibit A, the parties agree that the 

Annexation Agreement requires certain public improvements, including a sanitary sewer 

extension from the 9
th

 Avenue South and 54
th

 Street to the south boundary of the Property 

(“Northern Sewer Connection”).  The City has adopted an updated master plan for the sewer 

system with the vicinity of the Property.  These improvements are generally described in the 

Southeast Great Falls Wastewater Master Plan as approved May 2014 and incorporated herein as 

Exhibit F and provide for certain off-site sewer improvements to the west of the Property 

(“Western Sewer Connection”).   

 

A. Owner Construction.  In accordance with the Annexation Agreement, 

Owner shall construct the Northern Sewer Connection, subject to the City’s option to 

construct the Western Sewer Connection, as set forth below.   

 

B. Optional City Construction.  The City may elect to construct the Western 

Sewer Connection in a manner and according to a schedule that provides timely sanitary 



 

sewer service for the Development, as set forth below, in exchange for a payment of 

$________ (“Sewer Contribution”) by the Owner.  The Sewer Contribution shall be 

contingent on the following:  

 

i. The City shall provide the Owner with written notice of its 

intention to undertake construction of the Western Sewer Connection, together 

with a work schedule for the completion of such construction (“Construction 

Notice”) by February 16, 2015 (“Construction Notice Date”).  The Construction 

Notice shall include the following:  

 

a. Schematic design drawings for the Western Sewer Connection; 

b. A complete engineer’s cost estimate for the Western Sewer 

Connection; 

c. Evidence that all easements, licenses and other third-party 

rights necessary for the completion of the Western Sewer 

Connection have been obtained; 

d. Evidence that all permits necessary for the completion of the 

Western Sewer Connection have been applied for and that the 

City is diligently undertaking commercially reasonable efforts 

to obtain the same, including all necessary approvals from the 

Montana Department of Environmental Quality (“MDEQ”); 

e. Evidence that all funds necessary for the completion of the 

Western Sewer Connection have been irrevocably committed 

and are available to allow completion of the project in 

accordance with the project schedule; 

f. A project schedule for the Western Sewer Connection project 

that demonstrates that the project can and is likely to be 

completed within a time frame that allows opening of the 

Development for business no later than ______, 2015. 

 

ii. If City fails to provide the Construction Notice by the Construction 

Notice Date, Owner shall complete construction of the Northern Sewer 

Connection as provided above. 

 

iii. Owner shall review the Construction Notice and the materials 

provided in connection therewith.  If Owner determines, in its sole discretion, that 

the Western Sewer Connection project can and is likely to be completed within a 

time frame that allows opening of the Development for business no later than 

______, 2015, then Owner may notify the City in writing that Owner has elected 

to abandon the construction of the Northern Sewer Connection and will instead 

rely on the completion of the Western Sewer Connection to provide sanitary 

sewer service to the Development (“Owner’s Election Notice”).  In such event, 

Owner shall be obligated to pay the City the sum of $________ in satisfaction of 

Owner’s fair share of the cost of the Western Sewer Connection (“Sewer 

Contribution”).  The Sewer Contribution shall be due and payable by Owner to 

the City within thirty (30) days of the date of Owner’s Election Notice.  If Owner 



 

does not provide Owner’s Election Notice, then Owner shall complete 

construction of the Northern Sewer Connection as provided above. 

 

Section 12.  State Acceptance. The parties understand and agree that the required public 

improvements on 10
th

 Avenue North must be inspected and accepted by the Montana 

Department of Transportation before a Certificate of Occupancy is issued and the securities 

required for this Development are released.  

 

Section 13.  Plan and Permit Modifications.  The City recognizes that minor 

modifications are often necessary as construction proceeds and the Administrator is hereby 

authorized to permit minor modifications to the approved final plans, as provided below in this 

Subsection. Such modifications shall not require an amendment to this Agreement: 

 

A. Revised Plans. Before making changes, the Owner must submit revised 

plans to the Administrator for review. Failure to provide revised plans sets before 

the proposed change is made is a breach of this Agreement and a violation of the 

OCCGF. The Administrator shall review the revised plans and make a 

determination as to the nature of the requested modification within fifteen (15) 

days from receipt subject to the following standards: 

i. Dimensional Changes. The Administrator may permit minor dimensional 

changes provided that they do not result in a violation of the Approvals for 

this Development or the applicable development standards pursuant to the 

OCCGF as provided for in Section 7 or qualify as a Substantial Change 

pursuant to Section 13.B. 

 

ii. Materials Changes.  The Administrator may permit substitutions for 

proposed building materials provided that the proposed substitute has the 

same performance and, for exterior materials, appearance as the approved 

material.  

 

iii. Public Works Changes.  The Administrator may, after consultation with and 

approval of the City Engineer, permit changes in the location and 

specifications of the required public improvements.    

B. Substantial Change.  Substantial changes are not permitted by this 

Agreement.  Any change that is not a Substantial Change shall be deemed a minor 

change.  For the purposes of this subsection, a “Substantial Change” shall include 

a change to the:  

i. Approved use as provided for in the Approvals;  

 

ii. Location or extent of the area proposed to be cleared, graded or otherwise 

disturbed by more than - 7.5 percent of the square footage of each Outlot, 

calculated individually; 

 



 

iii. Location, extent or design of any of the required public improvements as 

provided for in Section 9, except where a minor change is approved as 

provided for in Section 13.A.iii;  

 

iv. Number of lots, buildings, structures, units as provided for in the Approvals; 

or 

 

v. Size of any lot, building or structure by more than 10 percent of the gross 

floor area.   

 

Section 14.  Maintenance of Private Improvements.  Continuing maintenance of the 

private improvements provided for in Section 8 is required. Failure to maintain a required 

private improvement is a breach of this Agreement and a violation of the OCCGF, subject to the 

penalties it provides.  In accordance with the OCCGF, the Owner shall provide the maintenance, 

including but not limited to:   

A.  Landscaped Areas. Timely irrigation; the control of invasive species, pests, 

and weeds; pruning; mowing; the regular removal of litter; regular removal of dead 

plants, trimmings and leaves; replacement plantings; and all other activities required to 

maintain the appearance and function of the landscaped area.  

B. Storm Water Facility. As provided for landscaped areas by Section 8; annual 

inspection of all inlets, outlets, and other structures, followed as necessary by repair or 

replacement of those structures; and sediment removal, as necessary to maintain the 

design capacity and functioning of the facility. 

C.  Parking Areas.  Regular removal of litter; snow removal and storage that 

results in minimal damage to landscaped areas; prompt replacement of light bulbs; 

repainting of stripes and other pavements markings as needed; pavement sealing, as 

needed; and all other activities required to maintain the appearance and function of the 

parking areas. 

Section 15.  Fees. In addition to the public improvements required in this Agreement, the 

Owner shall be responsible for the land use fees adopted by the City by ordinance as of the 

Effective Date of this Agreement as shall come due during the development process, including 

but not limited to: (a) storm water fees; (b) tap fees; (c) building permit fees; (d) Public Works 

inspection fees, and (e) Cascade County recording fees.   

Section 16.  Annual Assessment. The Owner shall contribute to the continuing 

maintenance of the landscaped median in 57
th

 Street South by paying an annual charge of $1,000 

plus 35¢ per square foot of landscaped area. The annual charge established in this Section shall 

be due within thirty (30) days on each anniversary of the issuance of the Certificate of 

Occupancy for the Development.  The amount of the annual charge will be increased by the rate 

of inflation, as measured by the Annual Western Region Urban Consumer Price Index 

maintained by the U.S. Bureau of Labor Statistics, each year.  The annual charge shall terminate 

if the landscaped median in 57
th

 Street South is removed. 



 

 A. Reconciliation.  Within thirty (30) days of each anniversary of the 

issuance for the Certificate of Occupancy for the Development, the City shall provide an annual 

statement for the funds expended under this Section.   

Section 17.  Warranties.  The Owner shall be responsible for the repair or replacement of 

any faults in the materials or workmanship of the required public improvements installed 

pursuant to Section 9 that will be maintained by the City for a period of two years from the date 

those improvements are accepted for maintenance by the City (“Warranty Period”). This 

warranty shall be enforced by the City retaining 10% of the security required by Section 10 for 

the Warranty Period.  At the conclusion of the Warranty Period, the City shall release the 

remaining sums.  The City shall provide notice to the Owner pursuant to Section 31 within thirty 

(30) days of the conclusion of the Warranty Period to facilitate the timely return of any sum due.   

Section 18. Actual Amounts (Reconciliation). The parties understand that the amounts 

shown in Table 1 may not be the actual amounts expended in the construction of the required 

public improvements.  Furthermore, the parties understand that the actual amounts expended in 

Table 1 may affect the reimbursement costs shown in Table 3. Within ninety (90) days after the 

completion of the required public improvements, Owner or its designated representative shall 

furnish Administrator with a written explanation to City for expenditures based on the installed 

improvements and recalculation of Tables 1 and 3.  If City concurs with Owner’s recalculation 

provided herein, Tables 1 and 3 shall be revised accordingly.  If City questions such 

computations following receipt of such explanation, City shall give notice thereof to Owner, and 

Owner and City shall, within twenty (20) business days thereafter, discuss in good faith, such 

computation. Consistent with this Subsection, the parties shall also adjust the warranty amount 

required in Section 17 to reflect the actual costs of improvements.  Reconciliations authorized 

under this Subsection  shall not be considered an amendment of this Agreement. 

Section 19.  Site Conditions. Pursuant to OCCGF 17.68.040, the Owner warrants that it 

has conducted site investigations sufficient to be aware of all natural conditions, including but 

not limited to flooding and expansive soils, that may affect the installation of improvements on 

the site and that the plans submitted account for all such conditions. The Owner indemnifies, 

defends and holds the City harmless for natural conditions and for any faults in its own 

assessment of those conditions. 

Section 20.  Reimbursement to Developer for Improvements.  The Owner and the City 

agree that the public improvements required by this Agreement will result in substantial benefit 

to other landowners, specifically to the owners of Lot 1, Block 2 of the East Great Falls Retail 

Center Addition (“Lot 1, Block 2”) and legally described in Exhibit F by enabling or facilitating 

development thereof.  The City will require, as a condition of approval of any development that 

the owners of Lot 1, Block 2 reimburse the Owner for a fair proportional share of the cost of 

those improvements, as shown in Table 3, before any permits for the subdivision of or 

construction on Lot 1, Block 2 shall be approved by the City. The proportional shares are based 

on frontage along 57
th

 Street, as it will be constructed according to the plans submitted by the 

Owner. This results in shares of 52% for the owner of Lot 1, Block 1 and 48% for Lot 1, Block 

2.  The parties understand that the amounts shown in Table 3 may not be the actual amounts 

expended.  As provided by Section 18, above, Table 3 shall be revised to reflect the actual 

amounts expended by the City and the Owner when the required public improvements listed 



 

there are complete. The City’s obligation hereunder shall survive the expiration of this 

Agreement for a period of 20 years.   

Table 3 – Reimbursements Due from Lot 1, Block 2 East Great Falls Retail Center Addition 

Estimates; Actual amounts shall be provided as set forth in Section 19.  

 

**  TO BE UPDATED  ** 

Required Public Improvements Estimate 
Reimbursement Owed by 

Lot 1, Block 2 

Owner's Share after 

Reimbursement 

57th Street       

Asphalt $227,200  $109,056  $118,144  

Curb & Gutter $66,600  $31,968  $34,632  

Water Main $46,000  $22,080  $23,920  

Sidewalk $37,400  $17,952  $19,448  

Curb Inlet $14,000  $6,720  $7,280  

24" RCP pipe $62,100  $29,808  $32,292  

36" RCP pipe $18,400  $8,832  $9,568  

Landscaping $13,500  $6,480  $7,020  

Irrigation $7,500  $3,600  $3,900  

        

10th Avenue       

Asphalt $144,000  $69,120  $74,880  

Curb & Gutter $16,200  $7,776  $8,424  

Water Main $115,000  $55,200  $59,800  

Sidewalk $23,800  $11,424  $12,376  

Curb Inlet $21,000  $10,080  $10,920  

24" RCP pipe $27,600  $13,248  $14,352  

30" RCP pipe $64,000  $30,720  $33,280  

36" RCP pipe $9,200  $4,416  $4,784  

Manholes $10,500  $5,040  $5,460  

        

54th Street       

Asphalt $54,400    $54,400  

Water Main $13,800    $13,800  

Sewer Main $32,200    $32,200  

Manholes $10,500    $10,500  

        

Traffic Improvements       

Signal at 57th St and 10th Ave $300,000  $144,000  $156,000  

Turn Lane Modifications $60,000  $28,800  $31,200  

 

Section 21.  Large Format Retail Store. Pursuant to OCCGF 17.20.5.040, the Owner 

understands and agrees that closure of the Large Format Retail Store intended for Lot 1-E may 

have negative impacts on surrounding land uses and the City.  If the Large Format Retail Store 

that will be built on Lot 1-E remains vacant for a period of more than one year from the date of 

its closure, the Owner shall within thirty (30) days of the anniversary date, at its sole discretion, 



 

submit: (a) an application for a permit to demolish the building and associated improvements; or 

(b) an adaptive reuse plan for review and approval by the City, as provided in Section 22.  

A. Prohibition on Conditioning.  If the Large Format Retail Store that is intended 

to be constructed on Lot 1-E remains vacant for a period of more than eighteen (18) 

months  from the date of its closure, the Owner shall not refuse to sell or lease to a 

competitor who is ready, willing, and able to purchase or lease the Large Format Retail 

Store on commercially reasonable terms acceptable to the Owner as determined in its sole 

discretion.  During such time, the Owner shall report the status of the use and/or offering 

for sale of the property on a quarterly basis as set forth in Section 21.C. below. The 

Owner shall not impose as a condition of sale or lease of the Large Format Retail Store 

any restriction on the future use of the Large Format Retail Store by a competitor of the 

tenant occupying the Large Format Retail Store immediately prior to its closure. 

“Competitor” as the term is used here shall mean a prospective purchaser or lessee 

engaged in general sales as defined in 17.8.120 of the OCCGF.   Time during which the 

Large Format Retail Store is closed for the purpose of renovation, or for reconstruction 

after casualty, shall not count as part of the one-year period noted above. 

 

B. Maintenance.  If the Large Format Retail Store that will be built on Lot E-1 

becomes vacant, the Owner shall continue to maintain its exterior and the required private 

improvements in a safe, attractive, and marketable condition similar to that of other first-

class shopping centers in the City and in compliance with the OCCGF.  Maintenance of 

the required improvements shall continue as required by Section 14.A.  Maintenance of 

the building exterior shall include, but is not limited to, replacing damaged or worn 

exterior building materials; the prompt removal of graffiti, and painting the exterior of the 

building as necessary to maintain its appearance and that of the surrounding area. 

 

Section 22.  Adaptive Reuse Plan. An Adaptive Reuse Plan shall provide measures and a 

schedule to promote the reuse of the Large Format Retail Store for one or more uses consistent 

with the applicable zoning.  The Adaptive Reuse Plan shall include the following:  

 

A. Marketing. Prepare marketing materials customary for commercial real estate 

at the Owner’s expense and make reasonable efforts to distribute those materials 

to local and national retailers and developers. 

B. Signage. Install one (1) sign located on the Property’s 10
th

 Avenue South 

frontage advertising the Large Format Retail Store for sale or lease (in the sole 

discretion of Owner). This sign will comply with the OCCGF and include contact 

information for the real estate broker(s) retained by the Owner, or in the event that 

no third party real estate broker(s) is retained, of the Owner’s representative(s) 

who have authority to negotiate for the sale or lease of the Large Format Retail 

Store. 

C. Reporting. Commencing upon the date of closure, provide written reports each 

fiscal quarter to the Administrator regarding the status of the marketing of the 

vacant Large Format Retail Store. The Owner will not be required to disclose any 



 

information which is deemed confidential or proprietary as determined by the 

Owner in its sole discretion.  

D. Cooperation. Cooperate with the City and the Great Falls Development 

Authority, as reasonably requested, in the marketing of the Large Format Retail 

Store; and  

E. Consultation. Consult with the Administrator regarding other commercially 

reasonable actions that the City deems necessary to address the fact the Large 

Format Retail Store on Lot E-1 has remained vacant.  Any and all actions 

developed as a result of such consultation shall be mutually agreed upon in 

writing prior to incorporation in the Adaptive Reuse Plan. 

Section 23.  Term of Agreement.  The term of this Agreement, including but not limited 

to the vesting described in Section 7, shall apply for -three (3) years from the Effective Date, or 

when the Development has been fully developed and, except for the post-termination obligations 

provided for in Section 22.A, all of the Owner’s obligations in connection therewith are satisfied 

as determined by the City. The Administrator’s signature on this Agreement shall follow within 

five (5) days of the City Commission’s final action on the Approvals.   

A. The Owner’s obligations pursuant to Sections 14, 16, and 21 shall survive 

the expiration of this Agreement.  The City’s obligations pursuant to Section 20 shall 

survive the expiration of this Agreement.  

Section 24.  Right to Terminate.  Owner shall have the right to terminate this agreement, 

and all rights and obligations of Owner hereunder, immediately upon written notice to the City 

(the “Termination Notice”) at any time prior to the commencement by Owner of construction 

work on the Development.  The Termination Notice shall constitute a request by Owner to the 

City that the building permits for the Project be rescinded. Nothing herein shall obligate Owner 

to construct or operate the Development. 

Section 25.  Effect of Agreement.  The parties agree that the permits for the Development, 

including but not limited to building permits, shall only be issued after the Effective Date of this 

Agreement.   

Section 26.  Default.  

A.  Cures Taking More than Thirty Days.  No party shall be in default under this 

Agreement unless it has failed to perform as required under this Agreement for a period 

of thirty (30) days after written notice of default from the other party.  Each notice of 

default shall specify the nature of the alleged default and the manner in which the default 

may necessarily be cured satisfactorily.  If the nature of the alleged default is such that it 

cannot be reasonably be cured within the thirty day period, then commencement of the 

cure within such time period and the diligent prosecution to completion of the cure shall 

be deemed a cure.   

B.  Rights of the City.  The Owner acknowledges that failure to install the 

improvements required in Section 8 and Section 9 of this Agreement in accordance with 

the approved plans is a breach and may void it if the Owner fails to cure consistent with 



 

this Agreement.  In the event that the City is not in default under this Agreement, the City 

shall have all rights and remedies provided by law or equity, including but not limited to 

those provided in the OCCGF (including penalties) and specific performance.  

C.  No Third-Party Beneficiaries.  This Agreement is made and entered into for 

the sole protection and benefit of the parties hereto and their successors and assigns.  No 

other person shall have any right of action based upon any provision of this Agreement.  

Section 27.  Covenants Running with the Land.  This Agreement and the approvals by the 

City on which it is based run with the land. This Agreement applies to any party to whom that 

land is conveyed by any means, in whole or in part, and is binding on them as if they were the 

Owner who has signed below. 

Section 28.  Termination.  This Agreement shall terminate upon the expiration of the 

term as provided in Section 23 or when the Development has been fully developed, whichever 

first occurs and, except for the post-termination obligations provided for in Section 23, all of the 

Owner’s obligations in connection therewith are satisfied as determined by the City.  Except for 

the post-termination obligations provided for in Section 23, upon termination of this Agreement, 

the City shall record a notice of such in a form satisfactory to both parties that the Agreement has 

been terminated. 

Section 29.  Assignment and Assumption.  The Owner shall have the right to sell, assign 

or transfer this Agreement with all its rights, title and interests therein to any person, firm or 

corporation at any time during the term of this Agreement.  The Owner shall provide the City 

with written notice of any intent to sell, assign or transfer all or a portion of the Property, at least 

thirty (30) days in advance of such action.  

Section 30.  Releases.  The Owner and any subsequent landowner, successor or assign 

may free itself from further obligations relating to sold, assigned or transferred property, 

provided that the buyer, assignee or transferee expressly assumes the obligations under this 

Agreement.   

Section 31.  Amendment to Agreement.  This Agreement may be amended by mutual 

consent of the parties provided that any such amendments shall follow the process established by 

law and the OCCGF for the adoption or modification of an improvement agreement.   

Section 32.  Specific Performance.  The parties specifically agree that damages are not an 

adequate remedy for breach of this Agreement, and that the parties are entitled to compel specific 

performance of all material terms of this Agreement by any party in default hereof.   

Section 33.  Notices.  All communications, notices and demands of any kind that a party 

under this Agreement requires or desires to give to any other party shall be in writing and either: 

(a) delivered personal, (b) sent by facsimile transmission with any additional copy mailed first-

class mail, (c) or by national overnight courier, or (d) deposited in the U.S. Mail, certified mail 

postage prepaid, return receipt requested and addressed as follows:  

If to the City:  Director of Planning & Community Development 

    PO Box 5021 

    Great Falls, MT 59403 



 

    Phone: 406-455-8530 

      

With a Copy to: City Attorney  

PO Box 5021 

Great Falls, MT 59403 

Phone: 406-455-8422 

 

If to the Owner:        ADDRESS BLOCK 

Phone:  

 Fax: 

 Email: 

With a Copy to:        ADDRESS BLOCK 

Phone:  

 Fax: 

 Email: 

Notice by hand delivery or facsimile shall be effective upon receipt, provided that notice 

by facsimile shall be accompanied by mailed notice as set forth herein and shall be evidenced by 

a machine-printed confirmation of successful transmission. If deposited with an overnight 

courier, notice shall be deemed delivered one (1) day after deposited. If deposited in the mail, 

certified mail, return receipt requested, notice shall be deemed delivered three (3) days after 

deposited.  The parties hereto may, from time to time, advise the other of new addresses for such 

notices, demands, or correspondence.   

Notices to subsequent Landowners shall be required to be given by the City only for 

those Landowners who have given the City written notice of their address for such notice.   

Section 34.  Applicable Law.  This Agreement shall be construed and enforced in 

accordance with the laws of the State of Montana.  Venue for any action shall lie in Cascade 

County District Court or the U.S. District Court for Montana, Great Falls Division. 

Section 35.  Attorneys’ Fees.  In the event either party hereto finds it necessary to bring 

an action at law or other proceeding against the other party to enforce any of the terms, 

covenants, or conditions hereof or any instrument executed pursuant to this Agreement, or by 

reason of any breach or default hereunder, the party prevailing in any such action or proceeding 

shall be paid all costs and reasonable attorneys’ fees by the other party and in the event any 

judgment is secured by such prevailing party, all such costs and attorneys’ fees shall be included 

in such judgment.  The reasonableness of such costs and attorneys’ fees shall be determined by 

the court and not a jury.  

Section 36.  Authority.  Each party respectively represents and warrants that it has the 

power and authority, and is duly authorized, to enter into this Agreement on the terms and 

conditions herein stated, and to deliver and perform its obligations under this Agreement.  



 

Section 37.  Headings.  The headings to this Agreement are inserted for reference only 

and shall not be construed to expand, limit or otherwise modify the terms and conditions of this 

Agreement.  

Section 38.  Entire Agreement.  The Agreement represents the entire agreement of the 

parties with respect to the subject matter thereof.  There are no other agreements, oral or written, 

except as expressly set forth herein and this Agreement supersedes all previous agreements, oral 

and written. 

Section 39.  No Waiver. The failure to enforce any particular provision of this Agreement 

on any particular occasion shall not be deemed a waiver by any party of any of its rights 

hereunder, not shall it be deemed to be a waiver of subsequent or continuing breaches of that 

provision, unless such a waiver be expressed in a writing by the party to be bound.   

Section 40.  Severability.  If any phrase, provision or section of this Agreement is 

determined by a court of competent jurisdiction to be invalid or unenforceable, or if any 

provision of this Agreement is rendered invalid or unenforceable according to the terms of any 

statute of the State of Montana which became effective after the effective date of this Agreement, 

and either party in good faith determines that such provision or provisions are material to its 

entering into this Agreement, that party may elect to terminate this Agreement as to all of its 

obligations remaining unperformed.   

Section 41.  Counterparts.  This Agreement may be executed in counterparts, each of 

which shall be deemed an original. 

DATED this _____ day of March, 2015. 

 

OWNER      CITY OF GREAT FALLS 

 

By: ______________________   By:____________________ 

Its: ______________________    City Manager 

 

       APPROVED AS TO FORM: 

       By: ____________________ 

       City Attorney  

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT A 

(Annexation Agreement) 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT B 

(Legal Description) 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT C 

(City of Great Falls Design Review Approval) 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT D 

(City of Great Falls Minor Subdivision Approval) 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT E 

(City of Great Falls Conditional Use Permit Approval) 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT E 

(Southeast Great Falls Wastewater Master Plan) 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT F 

(Legal Description for Lot 1, Block 2 of the East Great Falls Retail Center Addition) 
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