RESOLUTION 9376

A RESOLUTION OF THE CITY OF GREAT FALLS, CASCADE
COUNTY, MONTANA APPROVING AND AUTHORIZING THE
EXECUTION OF THE INTERLOCAL AGREEMENT FOR THE
CREATION, ESTABLISHMENT AND GOVERNANCE OF THE
MONTANA PUBLIC POWER AUTHORITY BY AND AMONG THE
CITY OF GREAT FALLS, THE CITY OF HELENA, THE CITY OF
BILLINGS, THE CITY OF BOZEMAN, THE CITY OF MISSOULA AND
THE CONSOLIDATED CITY/COUNTY OF BUTTE-SILVER BOW;
APPROVING AND AUTHORIZING THE EXECUTION OF SUCH
AGREEMENT BY CITY; AND PROVIDING FOR OTHER MATTERS
PROPERLY RELATING THERETO

CITY OF GREAT FALLS
Cascade County, Montana

(MONTANA PUBLIC POWER AUTHORITY)

BE IT RESOLVED BY THE COMMISSION OF THE CITY OF GREAT FALLS,
CASCADE COUNTY, MONTANA, as follows:

WHEREAS, the City of Great Falls, Cascade County, Montana (the “City”), a charter
city duly organized and existing under and by virtue of the laws of Montana and Charter of the
City, has all powers not expressly prohibited by the Montana constitution, state law or its charter;

WHEREAS, the City desires to enter into an agreement with certain other local
governments to form the Montana Public Power Authority in order to acquire, develop and
operate the assets of the Northwestern Energy division of the NorthWestern Corporation (the
“Project”); and

WHEREAS, the City is authorized by Montana Code Ann. § 711-104 to enter into
agreements between itself and other local governments for cooperative action such as the
Project;

NOW THEREFORE, IT IS HEREBY FOUND, DETERMINED AND ORDERED as
follows:

Section 1: AGREEMENT APPROVED AND AUTHORIZED

The Interloca Agreement for the Creation, Establishment and Governance of the
Montana Public Power Authority, substantially in the form attached hereto as Exhibit “A” and
incorporated herein by reference, by and among the City, the City of Billings, the City of
Bozeman, the City of Helena, the City of Missoula and the Consolidated City/County of Butte
Silver Bow (the “Agreement”) is hereby approved and authorized by the Commission of the
City.



Section 2: CHANGES TO AND EXECUTION OF THE AGREEMENT

The City Clerk of the City is hereby authorized to make changes in the Agreement, prior
to its execution, so long as such changes do not materially alter the terms of the Agreement.

The City Manager of the City and the City Clerk are hereby authorized and directed to
execute the Agreement on behalf of the City and to take such further action as is necessary to
carry out the intent and purposes hereof.

BE IT FURTHER RESOLVED BY THE COMMISSION OF THE CITY OF GREAT
FALLS, MONTANA:

The Cascade County Clerk and Recorder is hereby authorized and directed to change the
appropriate district boundaries of the City of Great Falls, Montana, to include said tract of land;
and,

BE IT FURTHER RESOLVED BY SAID CITY COMMISSION that this Resolution
shall become effective immediately upon its adoption as provided by law

PASSED AND ADOPTED by the City Commission of the City of Great Falls, Montana,
on this day of April, 2004.

Randall H. Gray, Mayor
ATTEST:

Carolyn M. Broquist, Deputy City Clerk

(SEAL OF CITY)

Approved for legal content: City Attorney

State of Montana )
County of Cascade :ss
City of Great Falls )

I, Carolyn M. Broquist, Deputy City Clerk of the City of Great Falls, Montana, do hereby
certify that the foregoing Resolution No. 9376 was placed on its final passage by the



Commission of the City of Great Falls, Montana, at a meeting thereof held on the day of
April, 2004, and approved by the Mayor of said City on the day of April, 2004.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the Seal of said City
this day of April, 2004.

Carolyn M. Broquist, Deputy City Clerk
(SEAL OF CITY)



INTERLOCAL AGREEMENT
FOR THE CREATION, ESTABLISHMENT AND GOVERNANCE
OF
THE MONTANA PUBLIC POWER AUTHORITY

This Interloca Agreement for the Crestion, Establishment and Governance of the Montana
Public Power Authority (“Agreement”), dated and effective as of the Effective Date (defined below), is
by and among the City of Missoula, Montana; the City of Greet Fals, Montana; the City of Bozeman,
Montana; the City of Billings, Montana; the City of Helena, Montana; and the consolidated city/county
government of Butte-Silver Bow, Montana; and such other loca governmentd units as may become a
party to this Agreement in accordance with its terms. Each of the foregoing loca governmenta units
that authorize and approve this Agreement pursuant to an Effective Vote (hereinafter defined) are
hereinafter referred to as an “Origind Member” and collectively as the “Origind Members” Unless
otherwise defined in this Agreement, each capitdized term used in this Agreement shdl have the
meaning given in Artide |.

RECITALS

WHEREAS, under Article XI, Section 6 of the Montana condtitution, aloca governmental unit
with sdf-governing powers has the authority to Acquire and Develop eectric and natura gas utilities
within and outside the boundaries of such local governmenta unit;

WHEREAS, Title 7, Chapter 1, Part 101, Montana Code Annotated holds that as provided by
Article XI, section 6, of the Montana condtitution, a loca governmenta unit, such as each Origind
Member, that is possessed of salf-government powers may exercise any power not prohibited by the
congtitution, law, or charter, such powers to include (by way of example and not by way of limitation)
those powers granted to general power governments;,

WHEREAS, Title 7, Chapter 11, Pat 1, Montana Code Annotated (the “Interloca
Cooperation Act”) authorizes loca governmenta unitsto enter into interloca agreements to perform any
underteking that any of the public agencies entering into the Agreement are authorized by law to

perform;

WHEREAS, each of the Origind Members, as aloca governmentd unit within Montana, has
the desire, obligation or responghbility to secure, for themselves and for their respective citizens,
adequate, reliable and low-cost dectric and natura gas utility services, and

WHEREAS, the Origind Members hereby find and determine thet it isin their mutua interest to
join with each other and with other local governmenta units located throughout Montana to create a
joint authority (by and through this Agreement as an interlocd agreement under the Interloca
Cooperation Act) for the purposes of undertaking and accomplishing the Acquisition (hereinafter
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defined) and Development (hereinafter defined) of the T& D Assets (hereinafter defined).

NOW THEREFORE each of the Origind Members, and each other locad government unit as
may elect to participate in this Agreement and who may be authorized by the Board to become a
Member, dl as may be hereinafter provided (such paties collectivdy the “Members’), and in
condderation of the mutua covenants and agreements of the Origind Members, do hereby covenant,
agree, acknowledge, establish, represent and warrant as follows:

ARTICLE | - DEFINITIONS

Unless otherwise defined in this Agreement, each of the following terms shdl have the meaning
st forthinthis Articlell.

1.1  Acquisition, acquiring or acquire shdl include acquistion, purchase, securing,
obtaining, lease, recept by gift or grant, condemnation, trandfer or other acquirement, or any
combination thereof.

1.2  Agreement shdl mean this Interlocd Agreement for the Creetion, Establishment and
Governance of the Montana Public Power Authority, dated and effective as of the Effective Date.

1.3  Board or Board of Directors shdl have the repective meanings given such terms in
ArtidelV.

1.4  Code means the Internd Revenue Code of 1986, as amended, together with
corresponding and gpplicable find or temporary regulations and revenue rulings issued or amended with
respect thereto by the United States Treasury Department or the Internal Revenue Service.

1.5 Develop or Development includes any one or more of the following: congtruction of,
ownership of, remodding, mantaining, equipping, re-equipping, reparing, financing, furbishing,
refurbishing, holding and operating assets or properties.

16  Effective Date shdl mean the date upon which a smple mgority of the Origind
Members shdl have taken al proper action under applicable law to authorize and approve to be bound
to this Agreement. This Agreement shall be effective as of and on the Effective Date notwithstanding the
fact that dl of the herein recited Origind Members may not have taken dl proper action under
gpplicable law to authorize and gpprove this Agreement. This Agreement shdl be of no further force
and effect in the event that the Effective Date is determined to occur on or after 12:01 am., May 4,
2004, Mountain Standard Time (i.e., in the event that by such date no smple mgority of the Origind
Members shal have taken dl proper action under gpplicable law to authorize and gpprove this
Agreement). With respect to al Members who may authorize and approve this Agreement subsequent
to the Effective Date, this Agreement shdl be deemed to bind such Members as of the date of such
authorization and approva by such Member; provided further, however, that each new Member’'s
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gatus as a Member shdl be further subject to those gpprovas and confirmations of the Origind Board
or of the Origind Members as required by Article IV hereunder. Notwithstanding the foregoing
sentence with respect to Members, each Origind Member which shal authorize and approve this
Agreement shdl be deemed to be bound to this Agreement as of the Effective Date.

1.7  Effective Vote shdl mean any officid action by any Origind Member or by any
Member to authorize and approve this Agreemen.

1.8 Member shdl mean any paty to this Agreement, induding, but not limited to, the
Origind Members.

19 MPPA shdl mean the Montana Public Power Authority created and established
pursuant to this Agreement, and any successor entity created and established by the MPPA or by the
Members pursuant to an amendment and restatement of this Agreement.

1.10 NorthWestern Energy shdl mean NorthWestern Energy, a divison of NorthWestern
Corporation and dl affiliates thereof. Whenever the term “NorthWestern Energy” shal be used with
respect to T&D Assats, the term shadl be deemed to be inclusive of each corporate entity or entities
affiliated with, or under common control with, NorthWestern Corporation, it being the intention of the
Origind Members tha the term T&D Assets set forth in this Agreement include the T&D Assats of
NorthWestern Energy regardless of the actual corporate ownership of such assets.

1.11 Original Board shdl have the respective meanings given such termin Article V.

1.12 Original Members shdl have the meaning set forth in the firg paragraph of this
Agreement.

1.13 Outstanding or Outstanding Obligation means, any obligation of the MPPA that has
not yet been paid, retired, redeemed or legally defeased.

1.14 T&D Assets shdl mean any and dl assets hereinafter Acquired or Developed by the
MPPA that may condst of, anong other matters, natural gas and eectric transmisson and distribution
systems, red and persond property, adminidrative sysems and assets (including human resource
assets), contract rights, accounts receivable, computer software, business assets, good will, and other
items of red, persond, intdlectud and intangible property. The Origind Members by this Agreement
intend that initidly during the period of due diligence time immediately following the crestion and
establishment of the MPPA the term “T&D Assats’ shal mean only the T&D Assats of NorthWestern
Energy.
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ARTICLE Il — CREATION, NAME, PURPOSES, AND POWERS

21  Findings Regarding Creation and Establishment of Montana Public Power
Authority. Pursuant to Article X1, Section 6 of the Montana congtitution, pursuant to the charters and
sdf-governing authorities and powers enjoyed by a possessed of any of the Origind Members, and
pursuant to the Interloca Cooperation Act, the Origind Members hereby find that they each individudly
and respectively have and enjoy dl right, title, power and authority to form, create and establish, ad
such Origind Members hereby do agree to form, create and establish, an authority to jointly pursue and
exercise the purposes, powers, and duties as set forth below that any of the Origind Members are
independently capable of pursuing and exercising.

2.2  Creation and Establishment of the MPPA. Pursuant to the Interloca Cooperation
Act, there is hereby created a public entity separate and apart from that of each of the Membersto be
known as the Montana Public Power Authority, with such powers as are st forth in the Agreement.
The crestion and establishment of the MPPA herein-created shdl be as of and on the Effective Date.
Unless dissolved in accordance with the terms and provisons of this Agreement, the existence of the
MPPA shall be perpetudl.

2.3  Scope of Powers. In dl of its actions and activities, the MPPA shdl be entitled to
exercise the power or powers and perform those acts that any one of the Members may themselves
possess or peform in connection with the Acquistion and Development of T&D Assets.
Notwithstanding the foregoing, and except as otherwise provided below, the MPPA shall be operated
separady from the adminigrative structure or structures of any or al of the Members, and shdl be
governed solely and independently by a Board of Directors as provided below.

24  Purpose and Duties of MPPA. Under this Agreement, MPPA shdl have the
purposes and duties enumerated below.

a To investigate the feasibility of Acquiring and Developing the T& D Asss.

b. If, after such investigation, a two-thirds (2/3®) majority of the Origina Board
determines that it isin the MPPA’s best interest to pursue the Acquisition or Development of any or dl
of the proposed or identified T&D Assets, and subject to the initid financia limitations set forth in
Article VIII, below, and to the extent (as anticipated by the Origind Members) that the T&D Assets
shall be those T& D Assets of NorthWestern Energy, which T&D Assets (as anticipated by the Origina
Members) remain subject to federa bankruptcy proceedings, the MPPA shall prepare and tender (or
shall cause to be prepared and tendered) to the Official Committee of Unsecured Creditors and/or the
United States Bankruptcy Court for the Didtrict of Delaware in Case No. 03-12872, as may be
appropriate (and in each such other successor or ancillary lega proceeding), one or more term shests,
offers, letter of intent, proposals, or other gppropriate pleadings, agreements, certificates, documents
and instruments evidencing the MPPA’s desire to Acquire or Develop some or dl of the T&D Asseats,
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and the proposed terms and conditions of the Acquisition or Development thereof.

C. If the proposa tendered by the MPPA shdll be accepted, the MPPA shall
commence on behdf of the Origind Members, dl appropriate due diligence activities and, if after
exercigng such due diligence, the Origind Board determines to proceed with the Acquisition or
Development of T&D Assets, to negotiate one or more legad agreements, documents or instruments
concerning the same. In this regard, the Origina Members hereby acknowledge and agree that it may
be necessary to amend and redtate this Agreement in several respects in order to proceed with such
Acquistion or Development.

d. Contemporaneoudy with the anticipated activities st forth in this Agreement,
the MPPA shdl be and hereby is empowered to Acquire and Develop the T& D Assets and to own,
operate, manage and administer the same.

25 Deegation of Powers to MPPA. The Members hereby ddegate the following
powers to MPPA to the greatest extent alowed by law:

a to operate and be governed by a Board of Directors selected in accordance
with the provisons of this Agreement and any amendments to this Agreement, or any By-Laws (the
“By-Laws’) anticipated by the Originad Members to be subsequently authorized and approved;

b. to establish a budget and make expenditures pursuant thereto, and to set
assessments for each Member within the limits and on the conditions set forth in Article VI,

C. to hire a retain employees, independent contractors, professonas, and other
personne as may be reasonably necessary to accomplish the purposes and duties of the MPPA,;

d. to make an offer on behaf of the MPPA to purchase or otherwise Acquire and
Develop someor dl of the T&D Assats,

e to pursue dl appropriate due diligence activities as may be reasonably required
in connection with the Acquisition and Development of the T& D Assats,

f. to incure debts, liabilities and obligations and to arrange for the offer, sdle and
issuance of bonds or other liabilities or debt obligations, which bonds, liabilities or other debt obligations
may be secured by the T&D Assets and the revenues to be derived therefrom; provided, however,
that each such bond or debt obligation issued by the MPPA and represented by a certificate or
indrument shal contain on its face a satement subgtantialy to the effect that (i) neither Montana, any
municipdity or loca governmentd unit thereof, or any other municipa corporation, quasi-municipd
corporation, subdivison, authority or agency thereof is obligated to pay the principd or the interest
arisng thereon, (ii) no tax funds may be used to pay the principa or interest thereon; and (iii) neither any
nor dl of the faith and credit nor the taxing power of Montana, any municipaity or loca governmenta
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unit thereof, or any other municipa corporation, quasi-municipa corporation, subdivison, authority or
agency thereof, is pledged to the payment of the principa or the interest thereon,;

s} to negotiate and enter into contracts, to perform contracts, to make covenants
and representations, to convey and to receive legd rights, and to take such other actions as may be
reasonably incident to the Acquisition or Development of the T& D Assets,

h. to pursue dl governmentd or regulatory review and approvas as may by
required in connection with Acquiring and Developing the T&D Assets,

I. to propose and lobby for the enactment of such legidation as may be necessary
to provide for the effective operation of the MPPA and the effective Acquisition and Development of
T&D Assets by the MPPA,;

B to Acquire, Develop, own, hold, furbish, refurbish, construct, reconstruct, sell,
transfer, lease, bargain, convey, pledge, mortgage, devise, dispose or hypothecate (or cause to occur
any of the foregoing through delegation or otherwise) the T& D Assats,

k. to: (i) Acquire and Develop the T&D Assets, and to engage in the provison of
electric and natura gas transmission and didtribution servicesin certain service areas upon accomplishing
any Acquisition or Development of T&D Assets, (ii) to purchase, contract for, generate, or otherwise
secure energy and capacity (provided, however, that nothing in this Agreement shdl be interpreted or
construed to prohibit or restrict any Member from generating or otherwise securing its own energy and
capacity independently of the MPPA); (iii) construct, purchase and improve sources of dectricity and
natural gas, (iv) construct, purchase, and improve T& D Assets or other subgtantidly smilar, ancillary or
related properties or assets; and (v) engage in dl activities as may be required to provide customers
with stable, secure and reasonably- priced supplies of dectricity and naturd gas,

l. to sue and be sued in its own name and its own right, to seek opinions of
counsd, to request opinions of counsd or atorney generd’s opinions in Montana or otherwise, to
ingtitute, prosecute, defend or intervene in al such actions or proceedings to esteblish the vdidity of this
Agreement, any powers granted herein, any authority or action of the MPPA, and any of the obligations
sought to be undertaken by the MPPA;

m. to Acquire, hold or dispose of property, contributions and donations of
property, funds, services and other forms of assstance from persons, firms, corporations and
government entities and to recelve contributions or donations of property, funds, services and other
forms of assstance from any source;

n to receive, collect, disburse and invest money or property;

0. to establish rates, to establish one or more systems composed of dl or part of
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the T& D Assets, to establish one or more contract resource obligations with respect to dl or any part of
any of the T&D Asss,

p. to exercise such other powers as may be reasonably implied or necessary to
undertake, accomplish or effect the various and severd purposes st forth in this Agreement; and

Q. to carry out dl the provisons of this Agreement and the By-Laws.
2.6. Restrictionson Powers. Under this Agreement, the MPPA shall:

a engage only in the activities which are enumerated above or such activities that
are reasonably or necessarily implied from the activities enumerated above;

b. not dlow any of its income and assets to be used for or inure to the benefit of
any private person or corporation;

C. not directly obligate any Member without such Member’s prior consent; and

d. not take any action or fall to take any action thet is or would be in violation of
the Montana condtitution.

2.7 Payment in Lieu of Taxes. The MPPA shdl make provison to compensate loca
governmentd units within the date of Montana (and the dtate of Montana) for tax revenue loss
associated with the MPPA ownership of the T&D Assets, in amounts and at such times as the Board
determines to be appropriate under the circumstances.

2.8  Noncompetition. The Members each agree that during the term of this Agreement, no
Member shall take any action (or permit any action to be taken by that Member or its agents) that
would creste a transmission or distribution service to be operated in a manner that would compete with
the business of the MPPA.

ARTICLE Il = MEMBERSHIP AND WITHDRAWAL

3.1 Representations. Each of the Origind Memberswho shdl make an Effective Votein
respect of this Agreement shdl be deemed to have represented and warranted to al of the other
Origind Members and to MPPA as of the date of such Effective Vote that:

a It is a sef-governing municipdity, or consolidated city-county government thet is
duly organized and vdidly existing under the laws of Montana

b. The governing board, council, or commission of such Member has authorized
and approved this Agreement by way of a resolution, ordinance or other officid action that has been
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duly and vdidly adopted and thet islegdly effective.

C. It has power and authority to authorize and gpprove this Agreement and to
perform its obligations arising hereunder.

3.2 Membership. The Origind Members of the MPPA as of the Effective Date shal be
those Origind Members who shdl make an Effective Vote. Membership in the MPPA shdl be open to
al cities, counties and consolidated city-county governments located within Montana and within the
sarvice territory (whether in whole or in part) of the distribution system represented by the T& D Asss,
provided, however, that each admisson to membership shdl require the confirming gpprova of no less
than three-fourths (3/4™) of the Origind Board. New Members may be admitted as further set forth in
the By-Laws. Notwithstanding anything in this Section 3.2, the Originad Board shal have no power to
goprove the admission of a new Member except as set forth in Article IV of this Agreement.

3.3  Withdrawal. Any Member may withdraw from the MPPA upon ninety (90) days
written notice to the Board for any reason whatsoever or for no reason; provided, however, that
withdrawa from the MPPA shdl not relieve a Member of its obligations for any liaility incurred on
account of its membership in the MPPA, including any amounts owed under any assessment made
pursuant to Article VIII, or otherwise under any contract between the withdrawing Member and the
MPPA. Further, such withdrawa by a Member may not cause the MPPA to violate or breach any
covenant to third parties (such as creditors of the MPPA, including bondholders) without such third
parties prior written consent(s). Withdrawd shal not become effective until the withdraving Member
has discharged dl of its duties and obligations to the MPPA up to the date of withdrawal.

ARTICLE IV _- BOARD OF DIRECTORS

41  Powers. All of the powers delegated to MPPA shall be exercised by and under the
authority of the Board, which shal conduct its business as provided herein.

4.2  Board of Directors. The Board shdl consst of up to ten (10) representatives of the
Members. The Origind Members shdl each have one (1) permanent seat on the Board; provided,
however, that in the event less than six (6) of the Origind Members make an Effective Vote, so many of
the Origind Members as make an Effective Vote shdl each have one (1) permanent seat on the Board.
Such of the representatives of the Origind Members who shdl conditute the origind Board shal
hereinafter be referred to as the “Origind Board.” The remaning seats on the Board after the
representatives condituting the Origind Board shdl take their seats on the Origind Board may be
dlocated to any Members which may later join the MPPA in the manner that a Smple mgority of the
Origind Board may approve, or as further established in the By-Laws. Notwithstanding the foregoing,
the Original Board shdl have no power to approve the applications for membership into the MPPA by
other Members nor appoint any Director to any vacant seat on the Board (nor to authorize or approve
any By-Laws that cal for a vacant seat on the Board to be filled by any paty other than the
representative of an Origind Member) until such time as the T&D Assets shdl have been Acquired or
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until such earlier time as dl Origind Members shdl unanimoudy agree.  The qudifications, terms of
sarvice, duties, tenure, rights, privileges and obligations of those persons serving as Directors on the
Board shdl be as further set forth in the By-Laws, together with provisons concerning resignations,
vacancies, voting matters and the like. Notwithstanding the foregoing, an Origind Member may remove
its representative serving on the Board, with or without cause, a any time. In no event shal a Director
be other than an individud.

4.3 Meetings, Voting. Regular and specid meetings of the Board shdl be caled and
conducted in accordance with the provisions set forth in the By-Laws, or if none, as asmple mgority of
the Origind Board may determine. For purposes of taking action at meetings of the Board, the Board
shdl be required to obtain a Quorum, as the same shdl be sat forth from time to time in the By-Laws (it
being acknowledged and agreed that for purposes of the Origind Board no less than four (4) such
members of the Board shdl congtitute a Quorum). Each Director who shdl serve on the Board shdl
carry and be empowered to cast one (1) vote at each regular or specia meeting of the Board. Each
vote or votes of a Director at any duly held meeting shdl be conclusively deemed to be the vote for and
on behdf of the Member or Members that he or she shdl represent. The Board of the MPPA is
expresdy authorized to adopt, amend or reped the By-Laws.

44  Compensation. No Director shdl receive any compensation from the MPPA for the
performance of his or her duties as a Director except that al Directors shdl be reimbursed for al
reasonable travel costs and expenses (included but not limited to costs and expenses associated with
mesdls, lodging and trangportation).

45  Personal Liability. The persond liability of the Directors who shdl serve on the
Board shdl be and hereby is diminated to the fullest extent permitted by Montana law. The MPPA is
authorized and directed to indemnify (and advance expenses to) its Directors and officers to the fullest
extent permitted by Montana law. The MPPA is authorized and directed to obtain directors and
officers insurance policies and to enter into indemnification or contribution agreements with Directors.
Nether the amendment, modification or reped of this Section shal adversdy affect any right or
protection of a Director or officer of the MPPA with respect to any act or omission that occurred prior
to the time of such amendment, modification, reped or adoption.

46  Place and Manner of Meetings. All meetings, whether of the Board or of the
Origind Board, shal be open to the public. All officid acts of the Board shdl be by aregular or specia
meeting and by a mgority of the Board. Mestings of the Board shdl be held a such places, ether
within or without Montana, as the Board shdl determine.  Rather than holding a meeting at any
particular place, the Board may determine that a meeting shal be held soldy by means of remote
communications, which means shal meet the requirements of applicable law.

ARTICLEV — OFFICERS

5.1  Officers. The MPPA shdl have such officers as may be specified in the By-Laws.
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5.2  Initial Officer. Until such time as the By-Laws shdl be authorized and approved by
the Board pursuant to Article VI of this Agreement, the Origind Board may appoint an Executive
Director who shall be delegated responsbility and authority for the activities of the MPPA.

ARTICLE VI - BYLAWS

6.1 By-Laws. The Board of the MPPA, acting with no less than a smple mgority, shal
authorize and gpprove By-Laws on or after the Effective Date to be effective as of the Effective Date
and shal conduct its affairs in accordance with this Agreement and in accordance therewith. The By-
Laws may be amended in the manner specified therein, which may be by less than a unanimous vote of
the Directors but which in no event may be by less than a two-thirds (2/3®) mgjority. Notwithstanding
the foregoing, the By-Laws may be amended a any time by a three-fourths (3/4™) mgjority vote of the
Origind Board.

6.2  Agreement Controls. Intheevent of any conflict between the terms and provisions of
this Agreement and the terms and provisons of the By-Laws, this Agreement shdl control.

ARTICLE VII -- DISSOLUTION AND AMENDMENT

7.1  Dissolution. Whenever, a a regular or specia meseting for which notice stating the
purpose has been given, a three-fourths (3/4™) majority of the Board shall determine that the purposes
for which the MPPA was formed have been fulfilled, accomplished or otherwise completed the MPPA
may be dissolved. Any such resolution of dissolution shal only be effective, and the MPPA shdl only
be dissolved, if: (i) the MPPA has no property to administer, other than funds or property, to be paid or
transferred to a Member or other person prior to such dissolution in connection with such dissolution,
and (i) a the time of such dissolution al obligations of MPPA shdl no longer be Outstanding and dl
such obligations shal have been satisfied or provison for the satisfaction thereof shdl be made prior to
the effective date of such dissolution. Theredfter, the Board shall liquidate the business of the MPPA
and digtribute the net proceeds (if any) to the Membersin the most equitable manner possible.

7.2  Amendment. This Agreement may be amended only by a written instrument and only
by athree-fourths (3/4™) of the Origind Members.

ARTICLE VIII — CONTRIBUTIONS, ASSESSMENTS, BUDGET AND RATES

8.1 Initial Organizational Contributions and Initial Organizational Assessments.
Each of the Origind Members shal make an initid organizationd contribution to MPPA in the amount
indicated in Exhibit 1 to this Agreement, which Exhibit 1 is incorporated herein by thisreference. Such
initid organizationa contributions shal be used by the MPPA to pay for costs and fees associated with
the exercise by the MPPA of its powers set forth in Section 2.5(c) or 2.5(d) of this Agreement. In
addition, each locd governmentd unit becoming a Member shdl make an initid organizationa
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contribution in an amount as the Board may determine to be gppropriate. The smple mgority of the
Board shdl have the power to make further additiona organizationa assessments againg each Origind
Member for the costs of organizing the MPPA and dl costs reasonably associated with the exercise of
the MPPA’s powers as provided in Section 8.2 below. Provided however, that each such additional
organizationd assessment as among the Origind Members shal be in equa proportion at dl times (e.g.,
in the case of 6 Originad Members who shall make an Effective Vote, 1/6M).

8.2 Contemplated Additional Organizational Contributions and Assessments,
Powers of Original Board Related Thereto. Furthermore, and not by way of derogation of Section
8.1 of this Agreement, the Origind Board shal have the power to make any necessary additiona
organizationd assessment against each Member for the costs associated with the exercise by the MPPA
of the powers set forth in 25(a) through 2.5(j) of this Agreement; provided, however, that the
maximum additiond organizationd assessment (e.g., the maximum additiond organizational assessment
beyond those initid organizationa contributions caled for to be made under Section 8.1 above)
imposed by the Origind Board or the subsequent Board upon the Origind Members for such costs
associated with the exercise by the MPPA of its powers set forth in Section 2.5(e), (g) and (h) shdl be
$75,000 per Origind Member, exclusive of the initid organizationa assessments againg the Origind
Members for costs previoudy imposed. It is the intention of the Origind Members in setting forth this
Section 8.2 that each Origind Member’s ligbility for adl organizationd assessments and contributionsin
aggregate (including the initia organizationa contribution) arisng under Section 8.1 and Section 8.2 shdll
not exceed the sum of $100,000, respectively, without further amendment to this Agreement by dl
Origind Members.

8.3 Budget and Rates. In furtherance of the powers set forth in Section 2.5 of this
Agreement, the MPPA shdl authorize, approve and publish for the benefit of its Members an annua
budget for its operations. To the extent allowed by law, the budget shal provide for rates and terms
and conditions of service to al eectric and naturd gas customers served by the MPPA which shdl be
aufficient to: (i) meet operating codts, (ii) provide for gppropriate debt service coverage (including
maintaning an invetment-grade credit rating) on any obligations of the MPPA that may be Outstanding;
(iii) establish and maintain reasonable reserves; (iv) provide for adequate maintenance and investment;
and (V) to provide for adequate and reliable service to customers.

84  Assessments. Unless othewise required by law, the Board may not make
assessments againgt Members for any of the items of cost that are to be recovered through rates as
provided in Section 8.3 above. However, and only if and to the extent Members may by law become
ligble for payment or discharge of any obligation of MPPA, such liability shal be assessed againgt them
by the Board in a ratio approved by the Board in its sole and absolute discretion, subject to the last
sentence of Section 8.1 and the last sentence of Section 8.2 above.

ARTICLE IX - MISCELLANEOUS PROVISIONS

9.1 Bondsand Debt Obligations. Unless and to the extent the Members may otherwise
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unanimoudy agree, dl bonds or other debt obligations gpproved to be offered, sold and issued by the
MPPA shdl be as approved by a smple mgority of the Board. Such bonds or other debt obligations
ae presently contemplated for issuance in order to undertake and accomplish the anticipated
Acquigtion and Development of the T& D Assets. Such bonds or other debt obligations, to the extent
issued, shdl be obligations soldy of the MPPA, and accordingly, without the express consent of
individualy effected Members, none of the Members shdl be lidble for the payment of the principa of,
premium (if any), or interest on such bonds or other debt obligations or for the performance of any other
obligation that may be undertaken by the MPPA with respect thereto. The Members acknowledge that
the Board shdl take dl reasonable best efforts to reimburse the Members for initid costs and
assessments incident to the authorization and gpprovd of this Agreement by such Members to the
greatest extent permitted by the Code and other applicable law (and from proceeds of the proposed
bonds, other debt obligations or otherwise).

9.2 Insurance. TheBoard shdl procure and maintain insurance, self-insurance reserves, or
both, in an amount sufficient to satisfy dl ligbilities reasonably foreseeable or otherwise incident to the
operation of the MPPA.,

9.3 Reirement System Contributions. With respect to its employees (if any), and to the
extent required by applicable law, the MPPA shall be the party responsible for reports and payment of
retirement system contributions pursuant to MCA § 19-2-506.

9.4  Effectiveasof the Effective Date. This Agreement shdl become effective as of and
on the Effective Date.

9.5  Adminigrator of Joint Undertaking. For purposes of MCA § 7-11-105, the
Executive Director of the MPPA (or if none, such other chief executive officer of the MPPA established
under the By-Laws) shdl serve as the adminigtrator responsible for administering the joint and
cooperative undertaking among the Members to this Agreement. To the extent determined necessary to
comply with MCA 8§ 711-105 the Board shdl serve as the “joint board” under this Agreement,
otherwise, there shdl be no “joint board” asthat termisused in MCA § 7-11-105.

9.6 Supplemental Agreements. The Members agree to complete and execute al
supplementa agreements, documents and instruments reasonably necessary or appropriate (in the
opinion of asmple mgority of the Board) to fully implement the terms of this Agreement.

9.7 Assgnment. No Member shdl assgn any of its rights or delegate any of its duties
arigng under or by virtue of such Member's membership in the MPPA or pursuant to this Agreement
without the express written gpprova of the Board.

9.8 No Third Party Beneficiaries. Except as expresdy provided by this Agreement, the
Members shdl not be obligated or lidble by virtue of this Agreement to any third party. This Agreement
may be amended pursuant to the terms and provisons of this Agreement without the consent of any
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other third parties or the holders of any bonds or other debt obligations of the MPPA.

9.9  Actions Contesting Agreement. At the written request of the Board, each Member
shal be required to gppear and to defend any action or legd proceeding in any jurisdiction that is
prosecuted by any party (whether or not a Member) or otherwise brought to determine or contest: (i)
the vdidity of this Agreement; (ii) the lawfulness or the authority of the MPPA hereby created, (iii) the
lega authority of any Member to undertake the activities contemplated by this Agreement, (iv) the legd
authority of the MPPA to undertake the activities contemplated by this Agreement; or (v) the legd
authority to perform any of the Members respective obligations arisng under or by virtue of this
Agreement. Each Member so gppearing in dl such contexts shal be respongble for its own expenses
including without limitation lega expenses, arisng under or in connection with any such proceeding. Al
Members agree not to commence or prosecute an action to chalenge the vdidity or interpretation of this
Agreement without having first obtained the consent of the Board to commence or prosecute such
action. If dl Members are not named as parties to any action or proceeding involving this Agreement or
the MPPA, the party named shdl give dl other Members and the MPPA prompt notice of the action or
proceeding and provide to the MPPA and each of its Members with an opportunity to intervene. Each
Member shdl bear any respective costs and expenses assessed by any court or tribund againg it,
except as may be covered by policies of insurance or by Section 9.2. While the MPPA shdl be without
income or a source of revenue, in the event the MPPA is made a party to any proceeding, the Members
agree that the defense costs for the MPPA shall be borne by the Membersin equa proportions (e.g., in
the case of 6 Origind Members who shall make an Effective Vote, 1/6™).

9.10 Entire Agreement, Amendment, Waiver. This Agreement contains the entire
agreement and understanding of the Members with respect to the subject matter hereof as of the
Effective Date, and supersedes dl prior or contemporaneous oral or written understandings,
agreements, promises, or other undertakings by and among the Members. This Agreement may not be
modified or amended, nor any rights thereunder waived, other than by a written instrument and in al
cases in the manner st forth in Section 7.2 of this Agreement. No course of dealing by or among the
Members or the MPPA or any ddlay in exercisng any rights hereunder shal operate as a waiver of any

rights of any party.

9.11 Governing Law; Venue. This Agreement shdl be governed by, interpreted and
congtrued in accordance with the laws of Montana. The venue of any suit or arbitration arisng under
this Agreement shdl bein Lewisand Clark County, Montana.

9.12 Captions. The article and section captions used in this Agreement are for convenience
only and shal not control and affect the meaning or condruction of any of the provisons of this
Agreement.

9.13 Severability. Whenever possble, each provison of this Agreement shal be
interpreted in such a manner as to be effective and valid under applicable law. In the event any
provison of this Agreement is held to be prohibited by or invadid under gpplicable law such provison
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shdl be ineffective only to the extent of such prohibition or invdidity, without affecting or invdidating the
remainder of this Agreement.

9.14 Counterparts. This Agreement may be executed in counterparts and via facamile.
Each counterpart shall be deemed to be an origind insrument.  All such counterparts together will
condtitute one and the same Agreement.

9.15 Time is of the Essence. It is hereby agreed that time is of the essence in the

performance of al covenants and conditions to be kept and performed under the terms of this
Agreement.

9.16 Filing under the Interlocal Cooperation Act. Within ten days after approva or
authorization of this Agreement by no less than four Origind Members, each such gpproving Origind
Member, or their agents, shdl file acopy of this Agreement with the Secretary of State for Montana and
with the county clerk and recorder of each of the counties in which Origind Members cagting an
Effective Vote are located. Notwithstanding the foregoing, it is the intention of the Origind Members
that this Agreement be effective, if at dl, as of the Effective Date.

IN WITNESS WHEREOF, the City Manger of the City of Great Fals on behalf of City has subscribed
his name and affixed hereto the sedl of sad City this day of

2004.
THE CITY OF GREAT FALLS, MONTANA
A Municipd Corporation of the State of Montana
John W. Lawton, City Manager

ATTEST:

Carolyn M. Broquist, Deputy City Clerk

(SEAL)

Exhibit A
14



EXHIBIT 1

INITIAL CONTRIBUTIONS OF THE ORIGINAL MEMBERS

ASSUMING 100% EFFECTIVE VOTE BY ALL ORIGINAL MEMBERS**

L ocal Government: Amount:
City of Billings $25,000
City of Bozeman $25,000

Consolidated Government of the City/County of ~ $25,000

Butte-Slver Bow

City of Great Fdls $25,000
City of Hdena $25,000
City of Missoula $25,000

**|n the event that al of the Origind Members stated above fal to make an Effective Vote, those
Origind Members who do make an Effective Vote agree and acknowledge that each shdl be required
to increase the amount of their initia contribution as required by the Origind Board.

The Members acknowledge that such increase shall be on a proportionate basis (e.g., in the event of 6
Origind Members, on the basis of 1/6™ and in the event of 5 Origind Members, on the basis of 1/5™).

Exhibit A
15



